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ABSTRACT 

In recent years, according to the author, an 
outpouring of federal and state laws and judicial rulings has led 
educators* to feel that they are subjected to unreasonable regulation. 
To examine the possible causes and cures of this feeling of ^ 
•regulatory intrusiveness, the author compares the regulation of 
business with the regulation of education. In discussing each field, 
the author covers, first, overinclu^ive regulations, legalistic 
enforcement, costly compliance measures, and other .factors that he 
considers make regulatory programs both unreasonable and ineffective. 
Next the paper de^scribes strateg^s of ^regulatory reform— especially 
flexible enforcement--that might curtail regulatory unreasonableness. 
Finally, the obstacles to flexible enforcement are analyzed, 
including enforcement officials! fear of scandal, their disapproval 
of nonunifojfv treatment, and their imperviotisness to arguments based 
on regulatory cfosts. (Author^/S^) 
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Abstract 

. /. 

lu^all ^regulatory systems, requirements designed to control the re- 
calcitrant tend to impose unreasonablx costly and annoying restrictions on 
the majority of -regulated organizations. In many health, safety and 
environmental regtjlatory programs, this tendency has be6n exacerbatdd by 
refonns intended to makd enforcement tougher and uncompromising; the /result 
has been resentment by regulated businesses atfd impairment of regulators' 
ability to secure cooperation, the sine qua non, of true effectiveness • 
Similar dynamics toward unreasonableness and visted effort have developed 
in categorical grant programs designed to improve education for disad- 
vantaged children. Moreover, a flexible enforcement strategy, which 
might reduce such problems, is inhibitedrby the uncertainties and risks 
of scandal faced by enforcement officials, and.by^legal and administrative 
attitudes that view rules and rights as impervious to arguments based 
on compliance costs and that regard non-uniform treatment as illegitimate. 
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f INSTITUTE FOR RESEARCH ON EDUCATIONAL ' 
FINANCE AND GOVERNANCE 

The Institute for Research on Educational Finance 5nd' >Goveman<^ is 
a Research and Development Center of National Iri^titute of Eduction 
(NIE) and is authorised and funded under, authority of Section 405 of the 
General Education Provisions Act as amended, by Section 403 'of the Educa- 
tion Amendments of 1976 (♦? . The Institute Is administered 
through the School of Education at Stanford University and is located in 
the Center Tor Educational ^search at Stanford (CERAS). 

The research activity of the Institute 'is divided into the following 
program areas: Finance and Economics; ^Politics; Law; Organizations; and 
History. In addition, there are a number of other pr9jects and- programs 
in the finance and governance area that-ar^ sponsored by private founda- 
tions and government agencies which are outside of the^ special R&D "Center 
relationship with NIE\ ^ ^ ' : 
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In recent years, educators have expressed dismay about the "legalization." . 
of school administration and of the educational process itself. Law and 
education are .seen as conflicting ideals, of course, schools have. long been 
. subject to a d^npe web bf legal controls, such as the state .statutes that ^ 
dictate periods bf attendance, establish credentials and tenure rules for -' 
. teachers, and prescWbe ^ome curricular elements, ?ufch as mandatory American 
. h^fetory courses. But such laws generally are legitimated by tradition or 
.consent; rareiy do they lead to major "disputes and almost never to lawsuits. 
Today's "legalization" outcry relates to "a more recent and controversial 'out-^ 
pouring, of judicial rulings and statutes (federal as well as state) that often 
are experienced by local educators as'excessive impositions on their discretion 
• and authority. • " . ' , . 

These "ir^trusive". laws and judicial predecaits are quite varied. Some ^e 
direct restraints on the authority of school administrators, designed to ensure 
their powers are used Tairly. Thus students have been- accorded the right to due • 
process of law in disciplinary matters, \eachers have obtained new legal guarantees 
against discriminatory treatment, and parents have been granted broader rights to 
oarticipate in or consent ji/decisions affecting their children. Nwadays, 
therefore, a school administrator easily can become involved in a, lawsuit— or at 
least feel compelled to consult" the school system's lawyers-conterning a sfecurity 
guard\_iit^empt to search a student sxispected of concealing drugs, a^ princi- 
pal's suspension of a disruptive- student, a teacher layciff plan that undercuts 
affirmative action goals; or failure to consult -a parent advis^'ry committee on ^ 
- certain issues. . • " . 
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other legal constraints concern educational quality. According * 

^ / ^ # 

to one recent count. 33 states have enacted laws estab;Lishing standards ^ 

for edi(cational achievement and coii?)etenc§. And between 1963 and 197U, state 

' ' >^ ^ 

legislatures passed 73 laws promoting accountability^ ^ . ^ From 

these laws stem thick books of regulations dictating the tests that local 
schools must adiiri.ip.ster and" the certifications and reports they must file. 

An even more peirvasive source of legal, constraints — the soxirce that 
will be most central to* this essay— are the numerous federal and state 
statutes concerned with^social equality in the schools. These include 
^ laws and categorical gr$uit programs designed to induce or coiT?)el local 
districts to nrovide a bet1;er education for racial minorities, the econo- 
mically disadvantaged, non-English-speaking students, mentally and physically 
handicapped students, as well as equality between J^he sexes in athletics, 
curricular and extra-curricular offerings and facilities.* Typically, these 
laws, t^^, imoose extensive reporting requirements in ?chool districts and 
demand regular student testing iiforder to ensure that, federal and state 
funds are spent lawfully, fairly and effectively. Such provisions usually 
are enforced by federal or. state auditors", and^in somp cases^ because they 
are couched ix^^^erma of subst^antive and procedural rights for members of the 
beneficiary groups, they also can be enforced by private lawsuits. ' \ 

^ Most criticar of "legalization" do not question the ends sought by 
programs to benefit "disadvantaged students. They complain of^the pursuit of 
thope lends through detailed mandatory regulations, bureaucratic monitoring 
and litigation over legal rights. They claim that sqJiooI administrators and 
teachers, anxious to avoid trouble with "the law", "are forced to devote too 



inuch>ime to fprmalistic comoliance, paperwork and ultimately meaningless . 
legal procedures. Priorities, it is said, are distorted. Money is wasted. 
Fear of legal action engenders a cautious, legalistic attitude by educators 
that further drains the schools*' already depleted reservoirs of trust and 
authority. . o . ^ 

One "may be tempted to dismiss such coirplaints as self-serving rhetoric ^ / 
by local ar^nistrators who siirroly want to be let alone, or as an overreaction 
to conflicts that inevitably accompany the first few years of any governmental 
program that seeks far-reaching social and organizational change. ^ Labor 

legislation initially fought tcioth and nail by employers in the 1930s, 

^\ ^ 

fo^ exaiT5)le, gradually came to be accepted without engendering much legal 

2 

conflict or complaint. And after all, like l^Qr legislation, laws requiring 
educational^ programs for the disadvantagiM are redistritutive in effect. 
*They require the redirection of a cejr^n amount of" educational attention 
and financi^ resources away fronr the m^s of middle class and upper-working 
class students who traditionally have been at the center of educators* concern 
(and whose paJ^waiis have bee/n the core of educators' political support). 
Given such redistributive goals, detailed legal presc^ptions and monitoring 
clearly are needed, and a considerable amouht of legal coercion should be 
expected. Indeed, no t'idy^lstanding ^complaints of "legalization*; ft $s not 
difficult to document a substantial incidence of legal nonconpliance on the * 
part of local school districts, or instances^^ inadequate rather thalT'over- 
aggressive "enforcement. From this perspective,, there is perhaps not enough 
"legalization", and if enforcement entails costly or annoying ac^ierance to 
bureaucratic reports and legal P recesses, that is!siii5>ly the small price * % 
that must be paid for effective and important social change. The problem, • 
in this view, is not in the laws and reg^ations 'but in the attitudes of 
educators. " ^ * ' 



There is a good deal of power in this' defense of il^galization* ' 
To think that redistributive measures could be acconplished without legal * 
rules* and oressureSj on the basis of exhortsttion and "trust" of local 
educators alone, surely is Utopian. But it is also a mistake to dismiss 
coirplaints about legalization as unfounded or .uninqportant. Instead, both 
defenders and' critics of legal controls in education ipight benefit from 
recognizing .a recurrent paradox' in the way legal conrttol's teiid to operate: 
those who point to noncon^jlianqe and inadequacies in the legal control system 
and others who point to overly-controUing legal rules both may be correct. ^ 
They simply are pointing to di'^erent slices of. reality. Among any popu--^^^ 
lation of regulate individuals or •organizations, there always will be some 
"bad apples" who disregard or evade applicable social goals and legal norms; 
with respect to these, the agpplicable miles <and enfoi*cement procedui:es will 
not seem strict enough. But in the same population, there will be others — 
"good apples" we might call them — who^ for reasons of belief or concern for 
reputation or fear of legal "trouble",, generally act in accordance with the 
general thrust of the law, and yet who have entirely valid con^Dlaints about . . 
the way detailed regulations or ^broadly-stated legal rights (designed pi*imarily 
to cope with the bad apples) work out in their particular- cape. Thus' customs 
regulations and inspections may, be inJufJficiently tough and thoi^ough to deter 
the most sophisticated smugglers and at the same time be infuriatingly 
intrusive and time consuming in the eyes of ordinary travelers. Every legal 
system must confront" the problem of "unreasonableness" vis-a-vis the. "good, 
apples" as w^ll as the problem of ^"effectiveness" vis-a-vis the "bad apples". 



• - ^ ■ \ . ■ ■ - . ^ 

Yor to disregard- the complaints excessive legal control by the more 
responsible citizens— -who usually coin-prise a inajo;rity pf the pop^ulation 
to be controlled — ultimately may erode the legitimacy of the itself. 

This recurrent problem leads Jbo fundamental' ^estions of^ legal strategy,, 
and indeed of legal ohilosoohy, that are auite^ele^iant to the issue of 

legalization" in schools. Is the ex e^dence of excessive "legalization" 
^ inevitably feature of the iirroosition if law ancf thre attempt to njake it 

effective? Or is it, at least in part, la product of a Ffeorbacular of legal 

^ ^ / . ' \ ^ ' ' ■ i 

concepts and strategies that currently a:^e prevalent? Is it possible to 
implenjent a system of legal controls "^aii would be ^more flexible^ 



The answers are by no mfeans 



that could- impose les ser - cons tr aintjs on "good apples'* than 
/bad apples*', that would advance* the goals lof equity in, education and at the"^ 

same time minimize the constiNsdnts, burderis and inefficiencies the regula- 

tions imppse on the majority of schools? 

readily available. As a matter* of abstract theory, it might seem possible 
. to enforce laws and regulations flexibly and Selectively rather than unifomify 
. and legalistically^ or to amend 'them inflight of experience so as to eliminate 

unnecessary burdens they place on some citizens or prganizations. Bijt in 

i , ' ' 

actuality, there are substantial political, bureaucratic and juris prudential 

obstacles to flexible, adaptation and enforcement of the law. For exan^jle, 

«. » . . . 

can i l^al contirol system ^tempt to inpose greater restrictions on spm$ 

than on others without violating fundamental values of due process and equal 

\ 1 

treatment* imder the'las^? Can it be done without creating an unreasonable rj^sk 
of ^rror (that is, of treating citizens as "good apples"- when they in fact j ' * 

\ - • ^ . .■ ■ • ~ * ■■ ■ 1 I 

^ are not)*-or of \pduly eroding the deterrent effect of the law? ' \ \ 

- .\ _ 1 




T^iis essay wilL^not attempt to provide any definitive solutions to .these 
problems. Its more 'modest goal is to provide some insight into the causeSw 
and possible cures ^'•^^ir "legalization'* in the educational context by comparing 
the "regulation" of schools^ with the regulation of business enterprises, 
,a field 'with a long and varied history and in« which problems of "over^ j 
regulatiorl" have received a good deal of ^ attention. From such a comparative ^ • 
perspective, the legalization of qchools will appear not as a unique but as a 
generic phenomenon, t>he product of k partictilar type of legal control structure, 
enforced in Q^articular way. The cbmparison wdJLl be based on iny recent study 
(in collaboration with Eagene Bardach) ofTFegulatory strategies in' the fields of 
occupational safety, food and 'drug pXity, pollution control, truck safety, 

and other progBiims of protective regulation Thus tfee first half of this 

' \ • ' , • 

essay iwill (1) explain in some detail yhy many well-intentioned protective 

regulatory programs produce '^unreasonaLle" ancf indeed counterproductive , 

results in lai:ge nuiribei's of individual |c as es, (2) describe strategies of 

"flexible regulation'* that tend to' curtl^ail regulatory unreasonableness, 

? , - ! \ * 

and (3) discu'Ss obstacles to the iii5)leralpntation of flexible regulation, 

! r 

The second half of the essay will point ; out parellels between these aspects 

. • 1 • 

of business regulation and the inq^lemehtation of legal controls in public schools • 



I. Regulating Business 



The Rise of Legalistic 'Regulation , The last fifteen yedrs have seen a . 
change in enforcement style of many regulatory programs designed to 
protect the heal-th and Safety of consumers, workers and %S^e general public. 
Protective regulation is b no means a recent phenomenon. Starting in the 
late^ 19th Centtiry, American legislatures established safety regulations and 
inspection programs for* factories, mines, meat-packing plants., boilers, rail- 
roads, shops, water supplies, dairies, and building construction. But 
traditionally, the relevant regulations- and statutes were liberally laced 
with words such as "reasonable" and "to the extent possible," allowing 
enforcement officials to adjust general standards to fit individual cases. 
Enforcement officials, moreover, relied heavily on persjiasion, warnings', and 
. informal negotiation to pro^i violators toward conpliance; they sought to avoid 
time-consuming formal citation and prosecution of violators in court, partly 
because ju(4ges ten^d to water tk^wn statutory sanctions Vanyway. 
They espoused the goal.\of cofiperatloh rather- than legal coerciua. 
Sirailai' patterns can be found in contenporary studies of regulatory enforcement 
in Great Britain and in Sweden. ^ , . ^ - ' . . 

In the view of many observers, however, the traditional enforcement 
style—based on discretion; persuasion and conciliation rather than the 
rule of law--often .wa§^§d:^^.-'Deterinine'd and^alcitrant regulated 
enterprises coul^ resist majot change through drawn-out legal, contestation^ 
Enforcement^ officials, it was charged, were -too few in number, often too 
eager to avoid legal battles, and hence prone to negotiate compromises 
that unduly sacrificed public" profcegtion," Sometimes theV were "captured" by ' 
the regulated industry. • ^ . ' • 



In response, many salN^y environmental-protection statutes , 
enacteci^in the late 1960s j^d eaply 19fOs, especially at the federal 
level, were designed to prfmot^ a "tougher" e^fojH^ement style. The 
goal was to establish regulatory^ systems based on deterrence rather than , 
conciliation and cooperation. Statutes and regulations were to be made 
more stringent and explicit. Strict rule enfoorcement and formal sanctions 
we^H^o replace negotiated settlements. . Regulation was to.be made more 
legalistic, in the sense that the behavior of regulatory .officials and 
regulated enterprises alike wotild be determined* by the standards stated 
in officially promulgated legal rules, and departures from th^se stsindards 
would be s^riLftly penalized; 

^T-o facilitate legalistic regulation,, many statutes articulated 
regulatory goals in absolute terms, omitting such words as "reasonable* 
that invited judgment by regulators and hence would make them vulnerable 
to the arguments and influence of regulated interests and their attorneys* 
For. exait?)le, ali strip-mined land, a 1977 fed^al law stated, must be 
restored to its original contours; Congress deliberately rejected language 
calling for restoration "to the maximum extent feasible." The- federal t> 
dean Air Act Amendments of 1970, the Clean Water Act (1972), and the 
Occupational^ Safpty and ^Health Act (1970), ostensibly precluded enforcement 
officials from "watering down" regulatory objectives by taking economic ^ 
considerations into account j the citizens!, "rtght" to a clean and healthful 
environment or workplace was to be as extensive as the best^ available tech- 
nology will provide* To facilitate uniform- enforcement, "Statutes and 
^Regulations often prescribed specific safety or pollution control techno- 
logies, "good manufacturing practices", sanitation equipment. 



, * - ^ 

' \ 

testing Procedures and so orf. The statutory and regulatory 
preference was fpr unambii^uous numerj^c^j] st^ndarHs and fixed 
deadlines, as in the 1970 Clean Air Act's requirement of a 90 percent 
reduction in nitrous pxide^and hydroc^bon emissions from automobiles 



by 1975. . 

ini 



To increase deterrence, many regulatory statutes of the late 1960s and 

\ 1 . ■ ^ ' ' ' 

early 1970s increased penalties draiaatically and sought to make them easier 
to impose or even automatic. Criminal penalties were authorized for indivi- 
\^al cor orate offix^ials. Corporate violations also were made punishable 

by '^civil penalties'* of up to $25,000 per day, in order to reduce the incen- 

^ ^ ^ 

tive for firms to drag out disputes and to invoke the strong procedural 
protections assdciated^wlth criminal prosecri^ons. Some agencies-- 
such as ''^^SHA-~were empowered to impose fines themselves, ' * 
i:jather than prosecuting violators in court. Other aeencies, 
, including the Environmental .Protection Adminis"tration and 
the National Highway Traffic Safety Administration, were authorized to ' 
issue summary injunction-like orders (recalls, shut-downs) without first 
haviixg to take the Violator to court. To reduce enforcement discretion, 

in some agencies, (such as OSHA, the FDA, and the federal Mine Safety jfiA ^ 

Health Agency),' inspectors were instructed to issue formal citations for all 
violations — in OSHA's case, even if the violation is corrected before the 
inspector's eyes — andV^^es for .all "serious" violations were made mandatory. 
To further deter informal dispositions by enforcement officials, statutory 
schemes strengthened the ability -of citizen conqplainants and citizen advocacy 
organizations to push^ ^encies to enforce the law strictly. For exaii^jle, 
Calif omia lav|s concerning quality of care* in nursing homes instruct the 
enforcement ^ncy to conduct an inspectiojrmthin a specified number of days 
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after receiving a complaint, to repor^ the results to complainants, to 
st^te in writin&^the reasons for any subsequent dismissal of a citatioiT^r 
proposed penalty, and to penalize any niirsing home that attempts to expel, 
or reduce the privileges of a con?)lainant. OSHA regulations empower wprkers 
to accompany OSHA inspectors on their rounds and require employers to keep 
pao'ing them during such consultations 3 the results of OSHA inspections and 
the prescribed schedules for abating violations must be posted where workers 
can see them. Under the Clean Air Act, civil rights acts, and other statutes, 
complainants and advocacy organizations were authorized to sue alleged vio- 
lators or the agency itself if regulatory officials failed to enforce the 
law as written. In addition, many statutes provided for federal monitoring 



of enforcement by state agencies, for exaiiple, by periodic random reihspection 



of businesses already .inspected by state inspectors. ^ 

' • 

Finally, many regulatory schemes sought to facilitate 'enforcement by 
shifting the biirden of proof to regulated enterprises, compelling them to 
assemble and maintain detailed records and repo;:^ts^^^cum^ their compli- 
ance-related activities, ranging from efforts \o hire minority ^construction 
workers to the frequency of inspection of cranes and hoists. Ifanufacturers 
must promptly report to the relevant agency serious workplace accidents, 
reported incidents of injuries associated with use of their products, 
"fugiti^ve emissions** stemming from breakdowns of pollution control equipment ^ 
research findings suggesting harmful attributes of chemical:^, and so on. 
Pollution sources and mines must install monitoring eqiiipment and make the 
recorda available to the government. Food and drug manufacturers must keep 
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records shovjong perioitc testing and calibration of sterilizing equipment, 
noting |p.gnatiires of the- personnel who did the tests for each batch and 
( . counter-signatty:es of higher quality control officials. Enterprises were 

require* to obtain regulatory permits for each piece df polluting equipment, for 
new factories ^e.g., from the U.S. Depaj^tment of Agricultxire for meat-packing 
plants, from' the FDA,for jdrug manuf actxiring facilities), and for an ever- 
broadening range of new products/ (not only pharmaceuticals, but new auto- 
mobile models, gasoline additives^ pesticides, chemicals, and medical devices); 
in these situations, the enterprise must prove in advance conpliance with 
- detailed .regulations and often must prepare extensive analyses indicating the 
^ safety pr environmental impacts of the nev; product or facility. 

Legalistic Enforcement and Regulatoiy Unrea^sonableJiess 
^ The shift toward^tricter rules, ei^forcement-oriented inspection 

and sanctioning systems ^and intensified doc^eiytation has not been univeVsal. 
Some older , state agencies have been relatively immune from the trend, and all 
agencies, even the most legalistic, retain some areas of discr^ion. The 
reformers may have envisioned an inspectorate that, 13c e V/eber«s ideal-typical 
bureaucrat, would be programmed to enforce the regulations as written, "with- 
^ out bias or favor", but inspectors are human beings that resist complete 
programming. . And inevitably they must use judgment in Afeterraining where to 
look for violations, in deciding whether a particular machine gu,ard satisfies 
the safety rules, or in gauging how soon to return to a site to check 
* up on a promise to* abate a violation. 
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^ Nevertheless, the shift in the law toward 'a legalis^tio, role-oriented 
'^enforcement style has 1-iad fundamental^ clearly tangible 'effects^on 
regulatory agencies and Regulated enterprises alikiu EiiBorcement officials 
and regulated enterprises both report cui Increase in strict rule-application^ 

9 

formal citations and penalties and a decline in bargaining at the inspectorial 
level. Business investa^t in pollution control and in worker protection 
equipment has' soared. There has been a striking increase in the nuiTibei>s, 
salaries, organizational status and intr a-organizational powers of corporate 
specialists hired to "k^p the conroany.,out of trouble" with enforcement agencies; 

these specialists include safety and environmental engineers, industrial 

/ 

hygienists and toxicologists, product saf et y and qualit y control engineers, 
\ auditors and so on. And, as an older California workplace safety official 

put it, "Before OSHA, most firms almost always^ tried to do a better job after 
we surveyed them. Now, with the threat of legal action, they feel conq^elled 
to do a better job." * ^ » , , 

' If legalistic enforcement has increased regulatory effectiven ess, it 

♦ . • ^ ^ ' " 

also has led to an increased incTdence of regulatory unreasonableness. 

k ' ' 

Strict application of regulations can be characterized as unreasonable* (1) if 
conpliance does not yield the intended benefits, ^ as when installing a 
government-mandated safety device does not appreciably iiT5)rove consumer 
or worker safety in light of jperating conditions and existing controls in 
a particular^factoryj (2) if con^Dliance would produce incremental in^jrovemehts 
but only at enormous costs, * diverting extreme!^ costly capital and human energy 
frpm more productive and sociaUp -valuable uses; (3) if regulation-prescribed' 
f aciliti^ or procedui^s are ji^re emensive than less costly alternatives that 
^ are of coro-parable effectiveness; Xh) if reg;ulatory officials are*wholly 

unresponsive to fact^ and arguments put forward by regulated enterprises 
'indicating that a particular requirement is substantively unreasonable in 
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one of the three senses first mentioned. ) 

Unreasonableness results ^f irst of all from the diversity of the world 
to be regulated and the difficulty of devising a single regulatory- 
standard that will "make sense** in scores of different copper snfelters, 
nursing homes, and food processing plants, each of which enploys a some- , 
what different technology, a somewhat different staff 9f workers and supervisors, 
a somewhat different quality control system. Soon after retiring as Secretary 
of Labor, with responsibility for implementing several major and scores of 



minor regulatory programs. Professor John Dunla.p con^Dlained, "A~rule that 
is fair and workahjle in New York may be excessively severe or unnecessary • 
in Utah. . . Unif oA national ryLLes may assure equity, but they do not reflect 
the realit ■ of the worlq)lace". That general miles can yl^d unreasonable 
results in particular cases is a familiar problem to legal scholars, but 
it seems particularly severe in the case ,of much copteirporary regulation. 
Perhaps that is because the \xltimate goal in many programs is to induce 
an attitude of "social responsibility", whereby plant managers or nursing 
home adjjinistrators .are continually alert and sensitive to all of the^, 
diverse harmful acts that m^ result from their technologies and theit employees' 
activities. But a regulation that fociusses directly on such attitudes — 
that would enjoin nursing home aides to "bp caring, syirpathetic and alert * 
to igurces of discomfort", or instruct a plantr manager^ to "be alert to 
pre\dously \inrecognized sources of danger to employees and Instill in 
kriployees a <i)ositive .attitude toward safety" --ssuch a regulation would cle^arly 
be unenforceable, and probably violative 6f due process norms as well. - 
Instead, to be* enforceable, regulations focus on things the enforcement 
^ficial can see on his intermitte»t visits to the s^fte— -enduring physical 
^features (such as machine guards or sulfur dioxide scrubbers), fixed inputs 
(such as maintenan6e of a specified ^^l^r^ -staff ratio in a niirsing .home). 



and permanent records .(such as mandatory charts kept by ni^rses or 'quality 
control engineers, do'cumenting their activities). But these specified 
.facilities,, ratios and signatures are only proxies for, rougtt correlates 
of, the underlying attitudes of carefulness, attentiveness, cleanliness, 
etc., that we actually care about. And inevitably those ctorrelations will 
be imperfect. Some nursing homes will be just fine regardless of their 
.patient-st-aff ratio (and some will not). A certain wire-stranding machine 
may be entirely safe,, -even if it fails, to comply with a general rule on 
guards that applies in an across-the^^iboard manner to all moving machinery 
in all factories (or it' might be dangerous for reasons not specified in 
any regulations). In sum, given the diversity of the world, the .degree of 
risk posed by any particular regulatory violation will ofterj-be rather slight, 

The "badness of fit" between general, f acililiy-specifying regulations 
and the risks that ex±^t in particular establis.hments, 'a problfem inherent 
in the elusiveness *and unpredictability of sources of h^^s is exacerbated 
by the politics ^f mtjch contemporary social regulation. Legislatures in 
the late J960s and early 1970s not infrequ^tly disriegarded the potential 
costs of regulatory requirements partly because they- reacted over-optimis-* ' 
tically to proponents' characterization of the problem and available 
solutions, partly because legislators did not want to be accused of 
indifference to the rights of workers and consumers to a safe^and healthy 
environment* Legislattires and regulatory rule-makers often overreact to 
particularly drsonatic accidents or egregious instances of corporate mis- 
behavior by promulgating prophylactic rules applic^le to all enterprises^ 
ihvan industiy, ev^n those who previously , 
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had been, induced hy market pressures, liability law^gjr existing regulations 
tp adopt generally adequate controls. As regulation^ cumulate in -respprrse 
to statistically infrequent but harmful instances of malfeasance or non 
con?)lianbe, th^ become excessively detailed,. mandating precautions A 
. through M, although some^ practices are qtdte safe even if steps 

H through L are. omitted, depending on the enterprisers quality conirol or 

— • 

accident p^eventi on system t'aken as a whole. Agency offioials \ ^ 
preoccupied with new and pressing problems have littl4 time > 
or incentive to prune these Instances of ove r inc lus iveness 
from tlte existing body of roiles, especiallv since c^.rving 
o,ut exceptions can -often be attacked as "cavinc^ in" 
to business or as "taking away rights." - ' , 

The unreasonablenes^ih^ij^tems from overinclusive regulations ^would 
be less^evalent if enforcement officials, consistently adapted general rules" 
to particular situations, if thV "overlooked" vviolations^that are not in 
fact serious under H^he circumstances;,' But such exercises bf jLnspectorial 
discretion ^^are precisely what the^ newer legalistic enforcement style 
sought to prohibit. Enforcements officials are required to cite^and t ' 
penalize an violations. Th^y aft^not supposed t^ use their own discre- 
tion ^to accept prot^^tive' measures ofeer than those prescribed ii^ the 
regulations. Agencies and individual inspegtors whos^ aitation rates f/n 
below the statistical norm are called on the carpet to explain^ why- -and?' 
hence .they "try to avoid that eventuality' by maintaining a good-statistical 
record of citatidns, prosecutions, and fines collecte_d. ^e individual 
inspector comes to conceive o;f his or her job as finding and citing- vio- 
lations df the regulati^pns, -without making judgments as to their relative ' ^ 



seriousness, and without engaging representatives of the regulate enterprise 

in discussions of general regulatory goals "and the problems thgt must 

be solc/ed to attain them* f ^ ^ r 

The upshot'^s that compliance specialists in regulated enterprises \ 

persistently complain of the legalism and tinreasonableness of much refula-^ 

^ry enforcement. In 1979, the Regulatory Council^ established by 

President Cai^er, t^omraissioned a ^tudi^|bf ■ how .government Regulation is 

experienced by the citizens w^o deal directly with enforcement officials* 

The author, Paul Danacean -Interviewed 7^ businessmen, labor union officers 

and municipal officials^'in Janesville, a city of .^0,000 people in southern 

Wisconsin with more than 6$ manufacturing concerns. One of Danacean>»s 

^ major findings, illustrated by scores of anecdotes ^was as follows: ^ 

"A specific criticism levelled against regulatiSS ^ * 
^ >t * by supporters and detractor? alike is/^that the ^ « 

^ ' people who administer and enforce /regulations. . , . - 

ar^ too 'rigid and unyielding../. What th^ people ' 
in ^ -Janesville say they want is 'a spirit' of ' ^ 
accommodation in which 'the Jtwo partie^, the « 
regulated and the regulator, try to work out - . ^ , 
a mutually acceptable solution to^a comnio^ 
problporT'liniat they get, t^ey say^ ^is an 
adversary relationship in ^}rtiich the regulators 
more often i^an no-^ try to force somethiifg 
down their tnroats because it is written.*' ' j< 
d^jm in a mamal, not because it is supposed / •* 
to be a better /Solution^. " ^ - ^ 

C ^ ' • , r ^ 

There are no hard measures of -jihe amount of regjilatory unreasonableness, 
but it is surely very high. For exaitUDle, despite the Well-known conceptual 
difficulties and data weaknesses in cost-benefit analysis, manjr acadera^ and 

govemriiental studies have* indi/^ated, often quite convincingly, that expendi- 

. ( 

tures on coitpliance with certain regulations have not been matched by expected 
benefits. Niimerous studi.es have shown that despite 'major increases in ^ 
e:^endiHiures for worke?: safety (as <iistinguished from occupat^nal health) 



^ • ■ . 

mandated by OSHA, the program haa had' at best a small positive 'effect on 

8 ^ ' . 

workplace accident rates. By^l985, water pollution controls compelling 

the installation of the best available technology will cost about $l8-$19 
billion per year (including annual operating costs plus depreciation and 
interest), but the best "point estimate" (as opposed to a range) of belief its 
ie only $12.3 billion. ^Government economic analysts have repeatedly pointed 
that major regulations—such as OSHA^s strip-mining controls and OSHA's coke 
oven emission and benzene standards — would entail massive. cost increments but 
only slight incremental benefits as conroared with alternative, slightly less ^ 
stringent standards. These showings of; economic' inefficiency in the aggre- 
gate iii?)ly the piifevalence of 'xmre'as enable impositiops in particular cases, 
especially because even regulatioas with positive benefit-cost ratios will 
result in unneciess^ary requirements in some progp,?rtion of regulated firms 



or devices. , ► » • 

This is not to say that mo.st regulatory rules or individual enforcement 
actions- are unreasonable. The point merely' is that legalistic enforcement 
makes the incideifbe of ai^easonable requirements much higher than it might 
be, and that the ;5um .total- of orders or requirements that are unreasonable 
Tinder particular circiunstarices is very substantial. 

^ Regulatory Unreason aibleness and Ineffectiveness 

Althoiigh legalistic enfcS^^fement does produce some gains in effectiveness, 
as noted earlier, legalistic enfo^^inent jilso prevents regulatory programs 



from reaching J thei^ maximum poten-feafe effectiveness of regulatory programs'. 

It does so (1) by-* diverting efforts of enforcement officials and regulated 
- . ^ It f 

^terprises ^ike to mechanical and relatively uniir5)9rtant,. preventive measures. 
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(2) bv inciirring resentmenj* a;xd legal resistance, and (3) by cutting off 
cooperation that is essentia *to effective achievement of regulatory goals. 
In, a diverse and dynamic ^onom;^, regulatory rules that focus on measur- 
, able,. "^orceab5hs" requirements such as physical facilities and record-keeping 
inevitably c^ture-only a small proportion of the harms that the program^ 
is designed to prevent. 'For example, studies indicate that even if enployers 

^ adhered to OSHA regulations perfectly and continuously, workplace injuries 

' 10 ^ 

rpavld be reduced by only about 10-15 percent. Perfect compliance with -nursing 

' homte regulations* can't guarantee anything close to humane treatment}^ Post.- , 

mortems of major accri.dents, from Three-mile Island to DC-10 crashes to 

scaffold collapses, t^.^pically point to causes other than noncan?5liance with 
i2 ^ 

regulations. At bottom, progress toward socially responsible conduct requires 
continuous vigilance and imagination arid motivation* of workers and super- 
visors; it is a matter of attitudes and knovrledge (both technical and organi- 
zational), applied to particular contexts. When enforcement is dominated, 
V * hofwever. by official checklists and inspectors stress the documentation of 

\. ^ . ' ^ • ] 

rule-violations, they are blind^ to novel and fund5menta3<7 sAuxces ^f hami 
th^t escape the specific rules. Corporate conq^liance specialists (safety ^ 
and environmental and quality control engineers, etc.) conplain that their 
efforts and budgets are diverted to preventing rule-baSed citations and fin^s, 
away from problems th^ regard as more serious. Diversion is exacerbated 
bjTthe citizen conpliints that legalistic regulatory programs stirnllate and 
give priority to: a high proportion of those that are legaHy "valid"~^d a 

T 

vjgreat many^^e not — involve non-serious violations. Conplaints also tend 
to send inspectors to larger entearprises that have a conparatively good . 
safety or pollution control program. Yet inspeptors mast respond to all 
oompiaints and cite all violaMons. ^ 

ERiC- 
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For* these reasons alone, legalistic enforcement stimulates resentment* 

IJhen entearprises are penalised for violations they justifiably believe are 
not serious, or they are ordered to spend money on precautions that seem 
unnecessary^^tfeey denigrate inspectors as ignorant and arrogant nitpickers 
that provide no help in solving "real problems." ^ . " - i 

* . Legalistic enforcement also causes resentment by disregarding not only: 
the seriousness but also the cause of violations • Its underlying image 
of the. regulated enterprise is a unitary, cohesive, profit-maxiinizijig entity, ^ 
n^ike the ^firm in econpudc theory. Violationsj in Jhis view, result from . 
deliberate calculation that the anticipated regul^ttory fine, discounted by 
the probability of evasion or legal delays, will be small in r^ation to 
the savings in conpliance costs saved by means of evasion and delay . V/h±le 
may be this is an accurate assumption about some enterprises in generi and 
t enteiT^rises with respect to a few issues, it is probably inaccurate for 
a*m^ority of firms in most industries on most regulatory issues. Established 
firms usually have a longer-run view of self-interest. They want to avoid 
the adverse piblicity and disaff ectionTii the marketplace that comes from 
being publicly labelled a regulatory outlaw, a destroyfer of the environment 
in defiance of regulatory orders, or a vendor of unsafe projiucts^^that fail 
^ meet regulatory specifications. They want to avoid lat^suits, whose finan- 
cial impact is much greater than regulatory fine^*' Moreover, as organization 
theorists *?oint out, corporations are' far from unitary entities, but consist 
^of diverse ^b-groups and interests. A great niany regulatory violations^ 
in fact, are also violations of 'official corporate policy and established 



safety or quality-control routines; they, stem from breaJcdovms in pollution- 

cpfttfol equipment, ^omissions that occur due to personnel changes, short-cuts 
« 

from official policy by individual managers seeking to meet short-term ' 
deadlines or crises, workers who takb machine guards oTf, and so on. 
Most violations result, in short, not from economic calculation but from 

7 • * > J * / 

organizational or supervisory ^fai^'ures. 

Manv other violations s-tem, in effect, not from "amoral" economic^ • 
*' • • . , . » 

^Calculation but from principled disagreement with the details of regulations: 
the enterprise accepts the regulator^;, goals and mal:es general efforts towajrd 
compliance, but its experts reject certain regulatory requirements o^ manda- 
ted technolo'gies as ins^)propriate, ineffective, undjily costly under the 
circumstances. Th^ believe omission or *mo4i^cation of'^asures prescribed 
by^ regulations will not in fact create serious risks of harm in the parti- 
cular contex'^. - ^ ' - 

When regulatory enforcement officials cite and punish all violations 
as if they stemmed from wLlJPul short-term calculation — even tiiose violations 
that stem from brealcdowns in well-intentioned coirgDliance prograiris or from 
principled disagreement — managers of regulated enterprises are doubly 
resentful. They conrolairi that they are "treated like criminals," .that their, 
good faith efforts are never taken into account, and that legalistic enforce- 
ment officials mistrust them" arid ignore their arguments. 

One of the bitter finiits 6f reSentment is- a higher level of legal 
contestation. Eroployers of ten spend' thousands of .dollars appealing 
*OSHA fines and abatement orders that would cost them far less tp absorb . - 
without protest. Rates of appeals ta administratiy;e hearing *o.f5ficers and 
th^ courts have increased dramatically in agencies that have switched to 
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legalistic enforcement practices* The agencies, in turn, become more 
legalistic. "Now every inspection must be treated as ^potential coxirt 
<j5kSe"*, enforcement officials say, and inspectors spend correspondingly 
more time recording, documenting and photographing rule-violations, but 
less time on the factory floor talking to workers and managers. 

Another consequence of resentment is destruction of cooperation. , 
If regulated enterprises resent and mistrust enforcement officials, 
they are less Ii,k5l3r^ be forthcoming* about their problems .or ^ indeed any 
informati8n^"f^iat they feel will be misinterpreted and converted into a - 
citation. Inspectors, in turrf, mast focus even more on visible and ob^^x^as 
violations, and are less likely to discover the more serious sources of 
harm that might be discovered through extensive and frank discussions 
with corporate conpliance specialists. ^ 

Re form S trateg ies r Flexible Enforcement % 
^ — - » »■ ■ 

The logically .appropriate "cure" for excessively legalistic enforce- 
ment, in most cases, is a more flexible or discretionary mode of 
regulatory enforcement,^ "a coii5)romise of sorts between "indiscrimate^y 
coercive legalistic enforcement and the sanctionless, wholly concilia- 
^tory' approach it was designed to supplant. Stringent rules may well be 
necessary'to provide guidance to regulated enterprises and to give . 
enforcement officials -i*ackbone" and authority. Summary enforcement 
powers and heavy penalties are needed to deal with the "bad apples" in 
the regulate industry, and the ijUf^at of aggressive enforcement is 
needed to keep even moderately "good apples" on their toes. The notion 
of flexible enforcement, however, suggests selective application of formal 
Sanctions— when the violation is, in fact, serious or the offender seems to 
be lacking in good faith. But flexible enforcement would also recjuire 
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• enforcement officials, to be attentive to the potential unreasonableness 

^ ■ 1 * ■ 

that lurks in mechanical rule-abplication. ^They would be willing and able * 

to suspend strict enforcement when violations are not serious and especially 

difficult to abate, "when they stem from technically-grounded disagreement * 

_ / 

or inadvertent failures, and so on. Moreover, flexible enforcement, 
recognizing the limited capacity of regulations to capture diverse and 

} 

cqnstantly emerging sources of harm, would make eliciting cooperation a ^ 
primltry goal of enforcement. ^ — ^ 

Stronger enforcement^ powers, as used selectively by some inspectors, 
can in f^ct enhance the enforcement official's capacity to elicit coopera- 
tion. By suspending enforcemOT^^t least long enough to listen to the 
arguments and problems of and alternative abatement measures suggested by 
^ the regulated enterprise, the inspector gains a reputation foi* reasonableness 
and cons true tiveness, a reputation he can trade on in pushing for qualitatively 

» * 

important coirpliance efforts. like the plea-bargaining prosecutor, a 
flexible enforcement official can explicitly trade nonenfori?ement of l^ss'^ 
important violations for prompt action on more serious ones, 'or even for 
reforms that^o beyond the letter of/the^^law. The California Food and Drug 
agency, for example, suspended civil p'enalties against a smallish drug ^ 

manuf ac^ring firm on the condition that it hire a recognized quality 

- / ' 

control consulting firm and im^ement its recommendations. The FDA 

/ ■ - " 

recently adopted a program wl^6reby enforcement officials, rather than 

. • . 'I 
enforcing detailed "good manufacturing practice" rules uniformly in all' 

plants, undertake, in consultation with conpany officials, to analyze 

critical weak points or ways in which each company's particular quality- 

/ ' - 16 ' . ' 

control or production system might break down.- 

/ 
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In this and a*f^ other enforcement programs, the inspector not only 
disseminates information^ but acts as a consultant: he analyses organiza- 
tional weaknesses in the regulated firm and seirves as a catalyst to 
stimulate self-analjfeis. This approach also rests on the fact that many 
regulated enterprises, largely because of the threat of enforcement, 

eitploy specialists who are "natural allies" of the regulators — industrial 

■ L 

^ i. 

hygienists, quality* control, safety and eiydLronmental engineers — whose 
careers and prof es^sional identities are linked to regulatory goals and who 
have more detailed knowledge 9f needs and priorities than outside regulators 
can hope to acquire. What those specialists may lack is intra-corporate 
pow^r. Flexible enforcement would concentrate on stimulating in-house 
experts to rethink their needs while directing the coercive power of govern- 
ment to probl/ems those specialists perceive as most serious and "solvable.***" 



Reform Strategies: Building Self-Regulatory Capacities 

In recent years a number of regulatory programs have begun to draw back 

/' * ' 

from strict enforcement of specific, govemmentally-prescribed specifica- 
tion or standards in favor of cbirpelling, businesses to establish strengthened 

self -regulatory systems that have the promise of tailoring control measures 

/ 

more /precisely to risks *posed by the particular firm's situation and 

per/onnel. The ' details of regulation, in effect, are delegated-^ to the firm. 

For ex^j?)le: . , ' ^ 

CAL-OSHA agreed to ^op rputine inspection and* 
enforcement of general regulations at a giant 
construction-site in return for an agreement 
whereby the general, contractpr and the uqions 
formed a joint safety committee with powers ' . 
to plan an'd- implement safety standards. CAL- ^ 
OSHA inspectors would in turn periodically /' 
monitor the effectiveness of the self-i^^uldtory 
system. 



The Department of Agriculture recency. adcJpted a 
* . ' plan to cut back intensive governmental inspection 
and detailed standards for meat-packing plants where 
con?Danies demonstrate they have established' highly ^ 
sophisticated quality assurance programs. 

The EPA's "bubble concept" grants large industrial 
installations discretion to reduce air pollution 
in an imaginary bubble over -the plant in whatever 
way and in whatever order cQppany engineers devisej 
this is a departure from enforcement of regulations 
establishing natiomdd^ fixed emission levels and, 
in some cases, mandatory ^atement devices, for 
each point source. 

California regulafcfc^s require truck operators 
to establish a written preventive maintenance 
and self -inspection .program.. State inspectors, 
accordingly, concentrate on evaluating the 
quality of the conpany's maintenance ^stem 
(conducting spot checks of vehicles tifiemselves, 
howeyer), researving frequent and exhaustive 
enforcement of detailed government maintenance, 
regulations only for firms Kith a poor overall 
program. 

A parallel strategy is to strengthen the intra-corporate position 
of in-house regulation systems by compelling coii55anies to designate . 
specific officers to be responsible for the program, to specify their 
responsibilities in writing, and to report and certify conpliance measures 
to the regulatory agency. The SEC has required some corporations to 
establish audit committees, con^rised in part of outside directors, to 
^ police, corporate congxLiance with anti-fraud reg^ations,. and it requires 
accountants to certify that the corporation has an .effective system to 
prevent violations of the Foreign Corrupt Practices Act'. Christopher 
Stone ( where the Law Bads ) has suggested that key personnel 'such as 
safety engineers or researchers in charge of tests on new drugs should be 
licensed and subject to "disabament" for failure to discharge their 
responsibilities or for "caving in" to .Pressures from "production." FDA 
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regulations for intravenous fluid manufacturers require them "to grant 
quality assurance units absolute authority to reject raw materials,- 
prevent shipments and stop processes that they believe unsafe or that 
9^ violate coitqpany-prescribed quality "control rules (which must be approved/ 

by the FDA). 



A related regulatory strategy is to build^rganizational con^jetence 
by compelling business to hire trained specialists for certain key com- 
^ pliance-related positions (suqh as quality control, drug testing, operating 

r 

' certain equipment)', California requires nursing homes to hire certified 
administrators, headr nurses, and even to provide certain* extr^a training 
for aides. ^A CAL-OSHA regulation 'requires enployers to 'establish safety 
•training programs for workers. 

Limits of Reform 

EXDerience indicates that govemmentally-mandated self -regulatory 

y 

\ systems, even though they appear to delegate discretion to the Tegulated 

^ * enterprises themsejjj^s, can easily lead to almost the same kind of unreasdh- 

able results ^ direct regulation , particularly in the area of reporting 
and paperwork burdens • Enforcement officials, after all, remain responsible 
for discovering abuses of the "delegated discretion.*' Hence they 'demand 
documentation of how decisions are made, whether they are having positive 
effects, and so on. ' For purpose of bureaucratic routine, moreover, they 
insist that documentation and lists of steps companies take to prevent harm 
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nudt be set forth in uniform reporting categories. Each time an abuse of 
discretion is discovered* or^a serious accident slips through the precautions 
of V-self -regulatory systein--and this vlll occur, even in systems as sophis- 
ticated and ^supported by market and liabili^ law pressures as commercial . 
airline maintenance- -the regulators reppond by adding another layer of 
mandatory self -inspections or reports, a new series of double-checks and 
.signatifres, and so on. Tnus, many corporate personnel officers and charge 
nurses in nursing homes come to be preoccupied as much with do'cumenting 
and justifying thq^r deeds in writing as with doing them. The tendency to 
cxmilate " self -regulation**^ requirements was revealed when the Federal 
Railroad Administration recently announced that, upon review, it could 
safe]/ eliminate certain mandatory self -inspection steps that would save 
the railroad industrj^ $100 million a year. \ ' ^ ^ 

There is a tendency, "moreover, to enforce proj^edural requirements just 
as literally as substantive ones. One reason is >that many papervjork or 
reporting violations are intrinsically not serious; failure to record a 
signature, file a report on time, conplete a measurement, 'issue a notice, 
and so on, ordinarily does not in itself cause any harm. Such recpiirements 
are ^»second-orde^" precautions* There|is every teii?)tation, therefore, for 
regulated enterprises not to take such violations seriously, and thus a 



corresponding inclination by re*gulators to punish such violations strictly. 
For unless regulators show the' ^^any it takes documentation requirements 
seriously, it is feared, the entire reporting program will be^ flawed, 
the agency will fail to make definitive reportd to its legislative over- 
seers, and it will be accused of failing to enforce the law. 
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Perhaps more fundamentally, agency officials often feel compelled 

to enforce both substantive and procedurai!^egulations strictly and 

uniformily because they lack the expertise to 'enforce them flexibly. Biforce- 

rt^nt officials often find it difficult to jfudge precisely how great^ a risk 

would be -posed by failure to adhere to a particular requirement^ whether it 

be a guard on a machine or a signature on a batch-release form. (This 

* f 

uncertainty ^ahout the level of risk, in fact, is often what makes regulation 
necessary in the first place). Faced with this uncertainty, the\enforcement 
official , also risks making two Idn%s of erroi^s— being iiimecessarily strict 
or being unduly lenient . Being too strict and legalistic ijr^Doses unnecessary 
costs on the regulated enterpid.se,' and the inspector may be accused by the 
firm's^ riepresentativeS of being unreasonable. Being unduly lenient, however, 
typically entails a much larger set of risks for the official. Even if 
leniency is justified, failure to apply the regulations, literally can lead 
a disgruntled conplainant to call an insi)ector*s superior (with inti- 
maCions that the inspector is "in bed with the^ company";) or somehow make 
his complaint public. A federal inspector, or a supervisor or a co-worker 
come down the same trail and discover his omission, (^ompetitors' of 
the firm in question might leam about it through safety appliance salesmen 
and conplain that the agency is giving some firms s^pecial treatment. But 

more irportantly, should the inspector's discretionary judgment 'be mistaken, 

/ 

should the violation Xor even a related one) turn/ out ,to be really dangerous, 
it might lead to a 'serious accident.' In the ensuing investigation, any sign 

of an .unpunished violation is quickly interpreted by the newsmedia (and some 

f .- 

politicians) as proof that the agency is to blame. - 



Just as threatening as the possibility of catastrophe is the fear of 

scandal. Any- regulatory 'of ficial inclined to grant front-line enforcers 

discretion to suspend enforcement and work for cooperation where appropriate 

takes the risk that sooner or later, however competent and dedicated his 

staff, some inspectors will turn out to be foolish or corrupt, and sooner 

or .later the lapses of judgment or corruption will be uncovered. In the 

event of catastrophe or ^scandal; the best defence for an agency is that it. 

has done everything possible — within its strained and inadequate budget, 

of course— to enforce the regulations as they are written, as uniformly an5 

equa/ly ^as possible, without bias or favor. . • 

*. * ' 

Not surprisingly, therefore, b\ireaucratic and political superiors 

tend to chastise enforcement officials "more severely for being too lenient, 
for "taking the laa^ into their oim hands" (thus j eopardizing ,the safety | 
and the rights of those the regulations are supposed to protect), than j 
for being too strict and' imposing "extra cosjbs" on the regulated enterprise. 
"People," it is rationalized, are suppo^^ to take pj-ecedence over 
"profiys*" To the agency, therefore, the. unreasonableness' caused by legalism 
is an r externality," ess^tially outside its legal and moral responsibility, 
cost bom by the regulated enterprise, not the agency. Sti^cking to the rules 
avoiding difficult, time-consuming, and potentially dangerous disfcretionary 
judgments abofut the seriousness of* a violation of the "good fa^th" and 
competence of the regulated firm, is the safer, easier, and most predictable 
course. » . ^ \ - • 



II « Regulating Schools , ' * 

Q - 

There are many "obvious parallels between the evolution of protective 
regulation and the growth of legal controls over public schools. In both 
fields, there has been remarkable growth in the sheer nuitiber of rules and 
regulatipnsj at least in part becausie local entities — schools \)r factories — 
have been seen as insufficiently attentive to their broader sotiaQ. respon- 
s^bilities and^^as unresponsive to less legalistic modes of control. -* 
"Duitping" phildren who pose discipline problems into special education 
classes is treated as analogoi;^ to, the duirping of industrial wastes into 
the environment. Ignoring the special needs of non-Eiigl^sh-speaking or 
ecorpmically disadvantaged students is ij^ke an employer's indifference to. 
the need of inexperienced factory workers for more protective equipment 
than the^ experienced worker might reqidre. . 

The standards promulgated by the government" to control school districts 
.are in some cases 'stated^ as conditions on grants-in-aid, but given the 
financial pressures on most urban school districts^ they are jus£ as man- 
datory, in effect, as EPA regulat4.ons.VLiker environmental and' safety -rules, 
.educational regulations require* investments in new kinds of teaching ^ 
ersonnel and administrators and\t^us shift responsibility for deciding the 
precise trade-off aiTK^ conflicting claims on scarce 'resources away f roin 
local^ administrators to government officials in Washington or state capitals. 
Therein lies the potential for. unreasonableness. Lik6 the wof'ld of business* 
school systems are surprisingly diverse, and xjentrally-formulated regulations 
that strike an approjMate definition of responsible behavior in one district 
may be unnecessary in others. .. • ' ■ • , 
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The "Unreasonableness" Problem: Some Apiparent. Dlf f erenceg • 

On the other hand, there are several striking differences between- , 
legal controls on schools and business regulations that.'might lead o^e^ to.*' 
expect a weaker propensity toward legalism and unreasonablen^ in tiie f ormei. 

1. Educa^on Law Standards" Grant More Discretion to "The Regulated" 
Business Regulators, perhaps more confident in their technical judgments , ' 
about how to produce certain effects (safety, pollution abatement, etc.)j\ 
or more confident that business ' could afford or invent ttie necessary . 
control techniques if really forced to, often have prescribed very 
specific performance standards, facilities, machines, and ^rocedxires. 
Lawmakers ixT^TTe^ucational fie^d^ on the other hand, morq often have ^ 
left substantive standards vague or open-ended; The Education for All 



Handicapped Children Act XPL9li-lU*2) requires an "appropriate education" ' 
for all children. Title I of ESEA provides funds for meeting the educa- 
tional needs of economically and educationsilly deprived children ^but does 
not precisely define those needs or dictate the content of the coxirses or 
pre§crtbe the levels of educational attainment 'that the students must re^adh. . 
Federal* laws require expanded programs for non-Bnglish-speaking students, 
' mucch as the Clean Air Act requires greater indifstrial expenditures on air 
pollution" control • Bat bilingual education standards,* at least as origii/ally 
articulated in Lau v. Nichols and the 197U Equal Educational" Opportunity ' 

. T~ • ' : ' . ^ ' . 

^ . Act, do not prescribe any particular "technology" foi" assisting those 

/ \ . •* 

students (unlike the EPA, which jprescribes best availably technologies , 
for Specific processes) or any particxilar educational outcomes (unlike 
the EPA, which prescribes measurable maximum emissions per day or per 
. povmd of processed material). 

' - y\ ' - ? . ■ . • . 
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' Instead, like some of the more recent "reforms" in business peguiation 
the/'federal latfs concerning educational equity have sought to mandate 
effective self -regulatory systems* They have required local school 
districts to devise their own plans and programs, to appoint special 
education con^sliance specialists, to establish local program committees 
with parent representation, to conduct assessments of ^ach 'child's needs, 
and so on. Thus, the regulationa appear *tq be ^iriinarily procedural or^ 
structural rather than substantively specific* To use Paul BefTnan's termi- 

'''nology, they appear to opt for "adaptive" ratherShan "programmed" 

17 ^ - ' , \ 

implementation. ' - / 

2. ^ Legal' Sanctions for Violations are More Limited, Less Automatic * 
The edu^tional^ laws have not vested in federal Officials the same kinds 
of ^rong and automatic legal sanctions that business regulators have 
acquired. Individual school officials*, unlike corporate officers, are not 



J 

, subject to personal criminal prosecution for violations of r^g:ulations. 
The major sanctions provided by law are a, cut-off of federal funding or 
suits for rein^ursement. These remedies, however, are extremely difficul^t 
to apply because of their severity, their counterproductive effects (fund 
cut-offs would further limiVeducational offerings for disadvantaged -stud^jte) 
and because such actions often generate strong political pressures against 
federal officials by local legislators. Federal auditors have no legal 
authority to iirpose less drastic (and more' acceptable) sanctions on noncom- 
plying schobl districts, such as immediate fines or remedial orders. 
Although parents can sue school districts for violating federal education 
law, the paucity of specific substantive (as opposed to procedural) standards 
in those laws would seem to allow the cpurts more discretipn '(and more* dis- 
cretion to consider the local school administrators' 
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"professional judgment") than courts confronted with a suit by a labor r 
union pomplaining of a coSrporation's violation of an OSHA relation ^ 
requiri^ig certain machine guards or maximum noise levels. 

»• * 
3. Regulatory "Failures" Are Less Dramatic 

One of the reasons for the cumulation of overinclusive business regulations 
and legalistic enforcement is that new regulations are often passed in 
reaction to horrifying catastrophes or dramatic scientific discoveries — a 
railroad tank car full of toxic chemicals crashes, hundreds of cattle die 
from pesticides in their' feed, the ozone layer is shown to be depleting,^ 
and so on. For the inspector faced with deciding whether a violation or 
partial compli^ce is serious or not, a mistake can mean'' injury or death. 
For the rule-makers, it seems better or err on the side of more safety, 
wider m^gins of error and so on. f^. 

For educational regulatory offic^ls, on thp other hand, a district's 
failure to file program evaluation reports, or retest mentally handicapped 
students, or give extra help to those who speak English poorly might 
ultimately have serious consequences for the life-chances of the child, 
but these consequences are hardly as dramatic and irreve:;'sible as sudden 
death or cancer. New education regulations less often are drafted in the 
kind' of crisis atmosphere that follows a dramatic f ire , w'ork- 
place explosion or envirt)nmental catastrophe.. There is 
more likely to be m oinder standing on^ the part of education policymakers, 
moreover, that educational "technology" is uncertain and choices arguable 
than among lawmakers dealing with conti^ols on manufacturing or transportation 
technologj'- — and tMs is reflected* in the prevalence, mentiotied above, of 
mandators'" self -regulation 'as opposed to direct specification of techniques 
of education. Finally, while business regulators at times seem to believe 
thai coroorations easily can finance compliance out of profits or pass 

. ' 33 . 
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them on to thousands of consumers via price increases, educaiional lawmakers, 
one woxxld think, would be more cognizant of the fiscal problems' of local 
schools, the difficulty of raising 'taxes, the opposition to diverting 
resources from mainstream classes, and so on. Hence, one might expect 
less of a tendency toward overreaction and disregard of the costs and 
difficulties of conpliance, both at the law-making and law-applying 
level. This is-iPeflected^ at least in part, in the fact that major educd-" 
^ tion laws^ unlike business, regulations, often include funding, provisions — . 
the dispensation of federal tax monies to help the regulated school systems 
coitqply. 

Nevertheless, des^te these adv ant ages, '» the regulatiolT^ of schools 
seems to have been affeo^d, although it is h^irder to say to what degree, 
by some of the same dihiairics toward legalism and* unreasonableness noted 
in our discussion of business regulation. 

Open-Ended Standards and Regulatory Unreasonableness 
By declining to stipulate speci:^o educational "^technologies" for 
teaching disadvantaged students, substantively vague educational statutes, 
as noted above, might have been expected to promote more informed, non- 
legalistic, "reasonable" disposition of disputes about the laws' require- 
ments. In fact, the result has been a great deal of legal controversy and. 
at least arguably, a great deal of legalism and unreasonableness. 

The traditional critique of open-ended statutory standards in business 
regiilation— such as the requirement of "just and reasonable" rates or 
"feasible" safety measures—was that such standards would be interpreted 
to favor unduly the interests of thfe regulated industrj^ That critique rests 
on the assumption that pro-regulation interests usually are disorganized 
and weakly represented in the adminji,strative process, and that regulatory 
officials would T^e overwhelmed by Regulated firms' constant presence, 
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. control of information, or politi6al and economic ifSnSence. But that 
configuration of interest groups does not necessarilyj/describe regulatory- 
programs initia^^ in t^ 1960s and 1970s, and contenporary regulatory ^ 
reformers consciously^ave attempted to structxire the programs ^in order 
to deter "accortmodative" intei*pretations of the law. Thus* in major 
educational regulatory programs, the "regulated" are represented in the 
administrative process, to be sure, by associations of school ^sjiffeJ^ten- 
dents and on some issues by the National Education Association, but their 
presence has been balanced and sometimes outweighed by well -organized 

-advocacy groups for racial and ethnic minorities and for handicapped 
students, whose. members' have often been placed directly oh regulatory 
staffs and, most important, who have been legally enpow^red ta take federal 

• ' ■ -J 

and state agencies or school distidcts to coxirt ,foi!^^fsdLling to take 
seriously the statutory goals of full equality^ In this context, the lack 
• of substantive specificity of -educational statutes, '^diich seem to give local" 
districts •discretion, in fact provide more discretion for ideologic ally-rainded 
enforcement officials and judges to read their own subst^tive views into ' 
the law, even to the point oY unreasonableness. 

*<Unong the'^vocacy organizations involved in VJashin^ton lobbying in the 
adirdnistration of Title I, for. examples, are the National Advisoiy Council 
for the Education of Disadvantaged Children, the National Welfare Rights 
Organization, the Legal Standards and Education J^roject of the_^NAACP, the 
Lawyers Coinmittee' for^Civil Rifehts Under Law =and the NMCP TM^l Defense 
and Educational Fund. ^ Paul Pet'erson, in his forthcoming J)o6k on federal 
education policy, reports several instances in which "exposal" or detailed 
recommendations issued by such organizations resulted in tighter and more 
detailed regulations and increases in the Office of Education'^ enforcement . 
staff. Peterson, Federal Policy and tmerican Education (A Twentieth Century 
Fund study) Ch. IV. 



Several major laws invite -^ch a result by failing to incorporate any 
Rpsitive obligation (for enforcers or judges) to consider the costs of 
expansive definitions of open-ended statutory 3tandards. Statutory goals 
such as "appropriate education" /for each child or "equal educational- 
opportunity" (like the goals of "health" s^d "safety" in the 19T0 Clean Air 
Act and the OSH Act) represent enormously anibitious aspirations, perhaps 
never fully attainabtt in p world of limited resources, conflicting values, 
imperfect techologies/and fallible human beings. Yet the statutes do hot 
obligate enforcement bfficials to weigh the incremental benefits and costs 
of each additional nandator:^* step toward full equality and educational 
achievement. Tne government, moreover, is not required to fully fufld each 
and everj' act of compliance^ required of a school district; the rights 
provided by a statute may thus exceed the resources provided to pay for 
them. The result is that administrators and judges, pressured by advocacy 
groups invoking the unqualified statutory language, often have been induced 
to require compliance measures whose educational benefits probably are ' 
exceeded by costs (in terms of other education^ and spclal goals) or 
vhich simply exceed the financial and technical resources of local, school 
systems. ' ' _ 

One example i'S provided by the cumulation of regulatory requirements 
under, the Equal Educational Opportunity Act of 197l|, >7hich calls for states 
to "take appropriate actioh to overcome language barriers that impede equal 
participation by the students." HE-J regulations pursuant to the law called 
on all states to conduct assessments and prepare plans tailored to each 
child's linguistic needs and to train bilingual teachers. Then some courts. 
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at the urging of concerned parent groups and with the backing of certain 

educational theorists, extended these procedural steps into substantive 

^ ^ 

requirements, inteipreting^^ the law to require schools to provide bicultxiral 

c « 

as well as bilingual education, e.g., Puerto Rican history, literature and 

culture for Puerto Rican youngsters ,and in one notorious case in Ann 

\ 

Arbor, >fi.chigan, to require special instructional prograjos (and teacheiis) 
for black students who speak non-standard "black Qiglish". Judicial decisions 
become precedents for administrative action. The Office of Civil Rights in 
HHJ demanded that 33U school districts mast begin bilingual -bicultural 

instruction or Ic^se federal school aid. These steps may be warranted,' to : 
be sure, by an, expansive reading of the sweeping statutory'- goal of 
"equal partici'^ation" . But these steps also would clearly be v^ry 

. expensive, controversial, and of questionable priority given scarce 
educational resources. The poipt is *that the open-ended "Statutory language 
provides i|p. "stopping point" at which bilingual goals should be balanced 

• against other educational goals. 

Open-ended standards in business regulatory statute?, such as "clean" 

water or "safe" ^workplaces, also may be susceptible to overly-expansive 
interpretations, but they are also more amenable to rational economic 

analysis and scientific measurement, more' easily reduced to regulations 
requiring^ specific and hence "testable" abatement measures than the 
essentially moral and more emotional issues of social justice raised by 
laws designed to promote educational equality. If OSHA proposes a Specula- 
tion on workplace fumes or particles, manufacturers cai> challenge the 
necessity for the particular level of cleanliness chosen, relying on epi- 
demiological or laboratory studies adverse health effects, or relying on 
expert engineers and economists to challenge OSHA^s theory of the effects 
of the proposed standard; and OSHA and- 'the courts will have to provide • 

19 

countervailing scientific and economic analyses to ^sustain the regulation.^ 
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.. If an OSHA enforcement official tries to push a particular manufacturer ~ 
to adopt a controversial safety and health device, the detailed specification 
or performance standards in the regulations provide the manufacturer grounds 
■on which to appeal and also give the courts. a relatively objective handle 
on the question, neutralizing to some extent the personal views of oSHA, 
the employer, and the judge. Not so with vague educational, stat^ute 
criteria, such, as the "appropriate education" called for by the Education • 
'for m Handicapped Children Act. VJhen a parent claims that placement in 
a specialized private school (at the public school district's expense) is 
the most "ai^propriate.. education for her child, there are no fixed standards or 
engineering traditions agaiiist which to test the cUim. The decision will 
rest on an almost intutive, attempt to match theknique characteristics of 
that child with those of the particular schools in question, and the fate 
of, a disputed decision will depend primarily on the sj^a^hies and attitudes 
of the hearing examiner or judge who happens to sit in review. Not surprisingly 
that very ca'tegoiy of decisions has^ become a constant source of appeals, 
litigation and further "legalization" of the special education process.' 
The underlying issue, .-Should the public schools be pacing for vexy expensive 
private placements?" -is treated as the "legal" is'sue of wnich educational 
service is "appropriate "-or as it seems to'be interpreted, "most appropriate"- 
for the handicapped child, and limited public fund^ often are used to pay " 
for placements that above average income parents previously had paid for 
themselves. 



4 ' ■ ^ 



38 



Accountability^ Enforceability and Mistrust , 
As suggested by the earlier discussion^ of mandatory self-inspection rules 
jPor railroads and other businesses, the fact that educational laws tend to 
dictate mandatory procedures and reports rather than substantive teaching 
techniques or ^substantive outcomes does not exeII^5t them from the possibility 
that they may prove to be unreasonably; costly to coinply with in ^relation 
to the benefits those procedures produce. The time and effort involved 
in arranging conferences with experts and parents of handicapped children 
for preparation of individual plans under PL S^i+-ll;2 is l?y now legendary, 
St|ams, Greene and David, who studied' the implementation of that law in • 
22 school districts in 9 states, reported: 

"In the 1978-79 school year, while the impact of 
9li-ll42 on schools was considerable. . .many 

(service delivery persbfanel) resent the extra 
time spent on coordination, planning and paper- 
work that decreases the. time they devote to 

^ delivers'' of services." 

\- ^ 

The propensity of procedural requirements to become more' and more 
elaborate is illustrated by the federal programs for bilingual and voca- ' 
tional educational education. Under acjuiinistrative interpretatioris of 
bilingual education statutes and regulations> school districts have been 
compelled to conduct surveys to ascertain ainnually the number of limited 
aiglish-speaking studeats in their district, each child^s^first-acquired 
language, the language most often spoken in her home, then classify her 
level of English proficiency and assign her to an appropriate program. 
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Under the 1976 federal vocational education act, local agencies mst file 

plans that not only li^t co\irses they intend to offer, but also show how 

those coiirses are coordinated with the offerings of other agencies in their 

area, and how they fit in with the. state vocational education plan. The 

stat^V^an must provide statistics on labor demand and supply to justify 

the occupational slcills selected for training, state how 'special efforts. 

will be made to' provide "adequate training to economically and academically 
^ ♦ 

^disadvantaged persons, for handics{)ped persons, for the bilingual," 

and set forth procedures "torec^ce sexual stereotyping in occupations 

In addition, according to Charles Benson: 

"Each year each local agency is to count each 
student enrolled in an occupational program ^ 
to the diptail of a six-Kiigit occupation code,,, 
identifying t he student by i'ace and sex. 

^The local agency is also required to show enroll-* 
ments of disadvantaged, handicapped, and bilingual 
students. . .how many students complete specif ic^ 
types^of vocational programs and what happened 
to them later, l*e.,...got a job... got a job in 
a line of work for which thej^ had been trained, etc."' 

Each of these requirements,^ 'of course, is entirely rational in terms of 
program goals. But they clearly require an enormous amount of time^ and 
effort, additional administrators, secretaries, offices, specially designed 
forms, etc. 'Benson observes that "there is a certain amount of 'cynicism 
about ite accuracy of all this reporting." 

One featxire of procedural reqigrements that mal.es them costly and 
burdensome is that the school district not only must conply with program- 
matic requirements but also must prove that the requirements have been met, ' 
as in the case of some business regulations, discussed earlier, where the 



regulated entity inust prove it is continuously conplying. To prove it 
hasn't been arbitrary, the district inu^t articulate in writing its goals 
and objectives for each program (or in the case of handicapped, students^ 
for each child). Decisions must rest on reviewable written rules and "hard 
evidence" (tests, surveys, statistics), not on intuition or professional 

V 

judgjnent, " Thus H&7 officials cited the New York City special education 
prograift (which according to a federal judge was an especially dedicated, 
expensive and substantial Ine) for using "subjective, non-validated 
standards" in deciding whether students were so emo'tionally disturbed 
and disruptive asr to be assigned to special schools, notwithstanding 

the fact that the school system's existing procedure already called for 

23 

multiDle reviews and conferences with parents • Such consultations with 

/ 

parents and psychologists^ moreover, must be carefully formalized and 
documented. Under PL 9U-lli2, not only must schools prepare, an individualized 
educational plan (lEP) for each student, but parents must sign it, presumably 
to prore con^Jliance with notice and consent objectives. Indeed, to "legally 
protect the district from noncompliance with (mandatory) notice ation and 
cons^t procedures," says the Steams et ^il report mentioned above. In 
one urban district studied 19 separate procedures and fonns had to be \ 
completed and filed (including several permissions^ evaluations, conference 

and test reports), before a teaclier could effectively arrange for a student 

■ 24 

in her classroom to be tested and placed in a special education class. 



The requirement to submit derailed written proposals concerning the use 
of funds, and to provide" foV objective measurement of educational results, 
it sho\xld be added, also was required for Titl^ I (aid to low-income students) 
and man:/ other federal categorical grant programs. ; The 1978 Title I 
amendments (partly because self -evaluations by maiiy school districts were 
castigated as insufficiently scientific and objective) prorvide that the 
evaluations must be prepared by "independent" evaluatora, pursuant to 
standards prescribed by federal officials. 
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,This formalism stems from the emphasis on accountability that pervades 

the process of ^^delegating" discretionary d3cision-maI:ing (or more accurately, 

allowing discii'etion to stay^ where it originally was) in a regulatqrj' system* 

Accountability, for one thing, satisfies certain needs of enforcement officials— 

especially their need to demonstrate to their political superior^ to advocacy 

groups(and perhaps to themselves) that they are doing something to ensure 

that the law is being conplj^with and to prevent abuses of discretion by 

recalcitrant districts* Because * audi tors (like inspectors) come onl^^^ 

infrequently, they cannot easily and reliably observe basic processes such 

as how children are taught, how thoughtfully classification decisions are 

made, and so on. Just as business regulations often specif p'articular 

facilities and equipment because inspectors can onlysobserve that whic^ endures , 

if enforcers of educational' laws are to opera;te efficiently, educational 

regulations mast prescribe the preparation of ^enduring documents — written 

records suggesting how well children are taught (tests, lesson plans, 

statements of objectives) and records of who participated in classification 

decisiops. And just as equipment specifications are only rough proxies 

for real risks, the completion (or failure to conplete) required forms and 

reports often will correlate poorly >7ith the real issue — teaching qx^ality 

or thoughtful classification. Thus Steams et al in their study of PL9U-li|2 

observed that special ^ucation teachers ' ' • • . 

"almost universally believe in individualized 
programming and mutual exposure of handicapped 
and non-handicapped children, but often do not 
see any relationship between these goals and 
the required procedural changes. Some perceive 
the detailed requirements to be a waste of time 
or worse." 
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The elaboration of formal accountability de\dces and requirements fbr 
rational documentation wo\xld not necessarily lead to unreasonableness if 
they were not required of all districts and all cases. Criminal law 
enforcers require regular reports only from those on probation and parole, 
persons with a ^dor record of serious lawbreaking, not from all citizens. 
But in educational regulation, the same cumulation of regulatory requirements 
occurs as noted in the discussion of business regulation: new reporting, 
testing and other procedural rules are generated to close loopholes or 
correct gross abuses perpetrated by "bad apples" (districts wholly 
indifferent or antipathetic to the statut^ory goals) , but in the relentless 
concern for uiviformity of treatment, those reqviirements are ii?5)osed on all 
districts, including the reasonably "good apples". Thus Jeremy Rabkin has 
written of the Office of CiVil Rights in HH^J, "It was one thing to charge 
particular Texas school districts with discriminatibn ('on the basis of 
national origin*) because they had left otherwise capable Chicano children 
to vegetate in classes for the mentally retarded siirply because of «±heir 
difficulties with the English) language," but quite another for HB^ io go 
on to require all school districts il^ the nation to remedy langu^e deficiencies 
of- "national origin-minority group students" by undertaking special surveys V 
aifii diagnoses of all sti dents from non-Qiglish speaking homes. 

In business regulation, strict uniformity of treatment is tl^^ pr^alent 
(legal norm partly because government does not want to appear t6" 
by regulating it less stringently than its competitors (even if Firm^ 
actually is more socially responsible) . Thus when one iAf ant-formula 
factory negligently left out an iirqportant' ingredient during a production , 
'change, the FDA haixily. co\ild impose expensive'' precautionary and' reporting 
niles on that factory while, leaving its coispetitors exenpt from those extra . 
costs*, even if the latter had enjoy^ a spotless tiuality control record; 
the new regulations were made applicable to all. In educational regulation, 
the functional equivalent to that "competitive eveiT-handedness" is the' ' 
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povernment's obligation to accord political "equal^reatment'' to political 

sub-units. Thus to iinpose affirmative bilingual, instruction requirements 

on the offending Texas schools and not on othSr^chool districts, even 

those with a good record, would be politically dangerous. 

Another reason for \miforjn treatment, however over inclusive, in 

business ,regulation is the«xfendnance of the theory that businesses are all 

intrinsically profit-hungry bad apples. None ean_ be trusted; they all must 

"^fee. "on probation.il Wh^t of school districts, however? Do reg)ilators assume 

they too are amoral economic calculators, looking to avoid the spirit of the 

law if at all possible? Many laws do' seem to be based on that assumption. 

^ i • 

To some regulatory officials and many advocacy groups, local scholbl boards- 

are dominated, in Martin Shapiro's phrase, iy nbad, white middle. class Babbitts, 

philosophically resistant to legally mandated affirmative action for racial 

i- ■ • 

and ethnic minorities, as evidenced, it might be argued, l5y their past failures 
to provide equal education. From "this perspective, Strict and detailed 
accountability rules, uniformily enforced— rather than reliance on the un- 
documented and unreviewable "professional judgment" of local, administrators- 
seems essential. JBut perhaps more inqjortant than this '"offensive" justification 
the desire for more control— is a "deTe^sive one; the desire ^f politicians 
and enforcement officials to prote'SObhems elves from charges of waste and 
ineptitude. Most education regulations are tied^to funding programs ', and 

the bete noire of all funding agencies is misapplication of funds by their 

/ ■ ■ 

clients. To funding agencies, a sqandal involving waste or misuse of funds is 

* 

the analogue of a deatji-dealing physical catastrophe for- a safety- regulating 
agency— it is the type of error it can be most severely blamed and punished for.^ 
Because so many school districts are financially hard-pressed (like the cash- 
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' short and marginally profitable businesses that tend to be the worst apples 
in health and .safety regulation), and because early Title I (aid for 
economically disadvantaged students) administration turned up a large , 
nuBiber of instances of misuse of funds, education enforcement laws and 
regulations enacted ^noe are all^the-more inclined* to ^^eat all districts 
as potential offenders, elaborating fund- alio Sating and accountability rules 
in ever -tightening detaiiE^ '\ 

Yet another ingredient in the exfoliation of formal legST controls is* 
mistrust by pro-regulatiorf* advocates and law-makers of the enforcement bureau 
cracy itself,, based on the theory that regulate^, will be captxired by the 
regulated, especially if they share a common professional training, ' as in 



the case of educators. As in business regulation, the presumed antidote 



is tto empower beneficiary groups to sue^ both regulators' and the regulated ^ 



for f iilnre. to Uinpl^^t statutes and regulations strictly.. And in fact. 
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Under fedleral law providing aid^to i<etarded* an4 otHer developmfentally • 
disabled students, recipienfstsitos mu^st establish independ^t advocacy . 
organizations, enqpowered to sue a6rvi<<i^^. providers for noncon?)liance with 
applicable lat^s and regulations./ \ i " / " 



Federal civil rights statute's encoair^ law^^W^^S^correct' violations by 
school districts and inaction by law enforcement o!([ficials by allowing / 
winning parties to collect their counsel fees f rdb the defendent agency. 
The Office -of Cijril Rights 'in HH-J vas in facii th^bject of repeated, ' ^' 
successful suits by minority group organizat3.6na conce^Pning inadequate 
enforement, and was -eubjected to court order^ requir^g inore prompt 
and thorough response to complaints. ^ T / 



45 



. advocacy groups often have sue<^. stat^ and federal administrators, demanding 
^loser-monitoring of and tougher enforcement agaiijst local districts. -^""^ 
Once in court;; the spirit of lega^ism-the" judgment of tajman behavior wholly 
in terms of written rules and regulationsr-flouilshes, at least in the hands 
of many judges. Biforcement officials' may- "lose" the case-and hence lose^- 1 
face— for failure to require strict adherence to each specific regulatory 
provision, regardless of the educational importance of "the provision or the 
. seriousness of the- ordssion. ' The specification of the law in each particular 
cour.t case, morebver, acquires "the status of a precedent, requiring admini- 
strators to apply the same definitions and compliance steps in th'eir dealings 
with all school districts. For example, in Nicholson v. Pitteneer . a 1973,. 
decision by a federal district court. Pennsylvania state school administra^ 
tors were held to have violated federal regulations -requiring full "comparability- 
in educational services as between schools that receive" Titl^ aid ' J 

and the "richer" schools that do not. * The covrt's opinion does not 
discuss the extent .of the disparities, the problems of preventing 
or their importance in educational terms (perhajk^ause nobody Ws 



•»The comparability" concept stems from Title I provisions designed to ensure 
that^ federal monies a^:e used only "to supplement, not^'lupplant" pre-existing 
services and that students in the program are ^rec^iving educational services 
comparable to those being offered studejits in oetter-off districts. (It is 
not hard to imagine the coiifclexlty of the effo:ft that would be required to 
demonstrate such "coppar ability", if the standard were taken truly seriously). 
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' their ijiportance) . The court-ordered remedy, moreover, was to call for 
more doctimentation and formal rationalization. The state, the ^urt ob- 
served critically, ' "approved Title I' applications which do not state on a 
program by program basis the degree of change expected by the end of t.he 
school year " a as/ if insisting on suchr predictions would have been 
iii5>ortalit)V-liOcal school distric^^^ere ordered to report in more detail 
job descriptions for personnel in all schools, lists of plrograms offered, 
and SQ forth, *so that "comparability" could be asjsessed more precisely 
and quantitatively, and they were ordered to step up their efforts in 
requiilng testing and evaluation. 

Literal Compliance and Its Conspquences 
The proliferation of detailed accovmt ability rules might not be 
problematic if the^^^gulations were only sporadically enforced or enforced 
in a selective, flexible manner. .The few studies that exist, however, 
indicate that enforcement |f education laws, whatever its weaknesses, is 
sufficient to produce a considerable amount of literal compliance and a 
- considerpblQ amount of unreasonsS^efl^ss. The precise amotmt^ to be sure, 
is hard to estimate or compare to business regulation, but it is the dyna- 

\ ^ ■ • 

niics of the enforcement process that leads to unreasonableness that concerns 

•us here. ^ ' / 

•» 

Despite the understaffing of enforcement apencies and the absencB 
in major education laws of graduated and easilv-employed legal sanctions 

such as fines or summary corrective orders), federal enforcement officials 
are not toothless.^ Their -visits, even if not frequent, ar'e not entirely 
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predictable and are viewed by local school adrdni'strators with some concera. ^ 

Like enforcement officials in many business regulatory programs, federal 

auditors have found that their chief sanctions are not formal but informal— 

> 

o 

the ability to harrass nonemploying entities with more intensive scrutiny, 
-^r the capacity to subject them to adverse publicity. Bumes reports,, 
for example, that local districts worry about showing a, good conpliance 
record to federal auditors primarily because of the '^tedious, time-consuming 
and expensive" experienc^ of being. subjected to "audit exceptions," 
school superintendents and board members also worry about the political 
embarrassment of having such exceptions reported in the press as failures 

to coirply with federal laws designed to help the disadvantaged, raising 

29 

the possibility of losing $xxxxx in federal aid.' Similarly, in a RANB 

\. 

study conducted for HIW, Paul Hill found that violations mean the district 

can bQ singled out for more intensive audits in the future, which constitutes 

a real sanction 'in itself; that federal auditors readily resort to open 

, criticism of noncon^jliant individual administrators and districts; that 

"federal charges of mismanagement are faithfully reported by local newspapers;" 

and that local superintendants fear this sanction. Yet audit exceptions 

are also difficuij^t to avoid, because as Hill points^^ou^ 

"The rules governing Title I now 
- resemble a con^Jlex code of statutory law, 
and like, a code of law they/i)lace a heavy 
f burden on the user to find khe relevant 

provisions and decide what /all of them ^ - 

mean in combination. Local program 
administratoi^, who are not lawyers 

but educatorl\have neither the time , 

nor the inclin^on for such analysis. 

As a result, they are seldom sure 

whether their entire program is in 
comoliance or not." 



1 
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In consequence, there are real incentives for lodal school administrators- 
never known for their" boldness — to stick to the regulations as literally 
as they can iit order to minimize risk and uncertainty. 



^ Of course, it is not difficult for experienced enforcement olTiciaig 
or civil rights lawyers to point to instances in which local administrators 
have flagrantly violated applicable regixlations or even evaded court orders. 
Some districts are "bad apples", at least on some issues,, and many districts, 
lilce business firms, will invest considerable energy in resisting regulatoiy 
requirements that they thinlc unreasonable or counterproductive on grouiids 
of principle. But few districts Can .afford to be bad apples on moat issues, 
VTith the attendant risk of bad publicity and expensive lawsuits. EhforceJhent 

f 

officials in most business regulalor;^'' agencies acioiowledge that their programs 
would collapse without^ the general commitment of most firms- to "voltmtary 
compliance" with most regulations once they are on the books, an attitude 
that stfems mostly from an ayersion (for business reasons) to being publicly 



Similarly, commenting on studies of the implementation of PL94-142, 
Christine Hassell observed that deviating from fedetal or state regul^--^ 
tions '"are a source of fear and uncertainty to those at the local level 
who are working in new roles and areas of responsibility. . .Under these 
conditions, even professionals. . .will adhere to rules rather than follow- 
ing their own discretion." Christine Hassell, "Learning vs. The Law", 
Institute for Researfch on Educational Finance and Governance, Stanford 
University, IFG Policy Notes , Winter 1981. 
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labeled a "corporate law-breaker," but partly from the commitment of 
most executives to being, "law-abiding citizens," to "contest^tegulations 
. they may dislike through lawful political or ^dicial chaijnels.* A 

large proportion of school administrators almost surely, share this attitude. 
Even more than business .executives, one would expect them to be commit- 
ted to compliance with law and bureaucratic regularity. Those I have 
spoken with seemed preoccupied With figuring out what the regulations ' 
I'eally required of them; it hadn't really occurred to them to spend much ■ 
thought and energy challenging the reastSnableness of the regulations! 
Thus Steams et al found generally-widespread covipUance with the forms and 
procedures required by PL yU-lU2, despite ' complaints about their unreason- 
ableness,^^ and more recent studies show a reasonably high level of.'coiroli- 
__^yahce T^th the coihplicated reporting and ald-^axgeting -regulations under 



Title I programs for disadvantaged students. 



32 



r- 



Of course, -even if most managers have this attitude with respect to most 

nf^^?^ ■ '^^^ ^^^''^ ^ largevnumber-i^i absolute terms- 

of wilful corporate regulatory violations. To recognize those violations, 
however, does not undercut the general point about the high jfcroportion of 
law-abidinghess with respftt to most regulations. ^ Pi p rtion or 
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It is not clear to what extent federal (or state) enforcement officials 
inteiTDret and enforce the detailed education regulations in a literal, ' 
legalistic manner. Some officials undoubtedly adopt a somewhat fl^ble 
enforcement style with respect to some regulations. But there are also 
indications that many 6d. not, and given the powerfxa incentives for enforce- 
ment officials to protect themselves against charges of ineptitude, it 
would be surprising if0.egalistic enforcement were not widespread. 
As in the case of many business regulatory agencies, strict enforcement 
is a "safer" posture. After* all, instances of "lax enforcement^' easily 
can be brought to light by a second audit conducted by another agency, 
or by a lawsuit brought by advocacy groups, or via public charges- by almost 
^anyone that the agency is disregarding the rights of the disadvantaged. 
Consider, for exainple, the comments Sf an official in the California regional 
office of the Office of Civil Rights, responsible for enforcing laws preventing 
discrimination against the handicapped. ^Iced by a researcher if regulatory- 
requirements ever were adjusted to different conditions, capabilities or 
attributes of different schools or districts, he replied, "There better not be. 
If I find out about it, those EDSs (jEqual Opportunity Specialists^ -will hear 



is-During the early 1970s, for exarple. Office of Education officials were 
reluctant to enforce Title I requirement? that federal funds be used to 
"supplement, not supplant" local spending. See U.S. National Institute 
of .Education, Administration of Cqnqjensatory Education O-ashington: U.S. 
Department of Health, Educational and V.'elfare, 197?) pp. l^O-iii-. 



from me.". And agaiti^ "We're here to enforce the laws... If you»re guilty, 
yotf^re guilty. Thfe^e are hd*^ extenuating circumstances." While this might 
appear to be defensive hyperbole, con?5liance officers and special education 
teachers from Berkeley, California (a district with an active and committed 
special education program)^ view OCR enforcement officials in terms remark- 
able- similar to the way corporate safety specialists talk about OSHA or 
businessmoi in Janesville, Wisconsin tal;: ^out inspectors from other 
agencies, ^'hey complain that OCR officials, could , but don't, 



"act as colleagues with the Districts in "implementing the 
legislation. I don't mean that they should be soft but 
they could help us to implement. 



Another sai 



"From my experience they are a- police agency. ^ They appear 
to ooerate ;^ithout a sensitivity to the global problems of 
the tschool district^J. There is no consideration for the 
whole ges t alt. .. .They don't appear to deal with the real 
issue--the child. -Not one has asked about where the 
^ child" is today. They deal only from the. .. .bureaucratic 
point of view". 



"They're not cooperative with us. They're like the police 
showing up. It ^oesn'thave to be that way. We want to do 
what's jTight. We're committed to oroviding education to all 
kids in (the distirictl." 
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Of course, if one believes that the District is a "bad apple," that its 
version of "education for all kids" in fact gives short shrift to the 
handicapped— as may be the case in some districts whose officials make — 
such statements--then the OCR's stance may be justified. But 'failure to 
make such distinctions, or even to try, is the essence of legalism. 

As in business regulation, legalistic enforcement of detailed 
accountability schemes (or school administrators* belief in the necessity 
for strict compliance) leads to a considerable amount of nonproductive 
effort, diverting those local educators who are in fact dedicated to the 
statutory goals from important tasks to low-priority "con?}liance" 
activities. A 1977 National Institute of Education study, based on a survey 
of State Title I directors, concluded that the extensive regulations dealing 
with -planning and delivery of educational services ''establish^ a courolex 
process of instructional planning that is not demonstrably co^pected to.... 
the quality of instructional services. "*^^Weatherly and Lipsky studied the 
implementation of a Massachusetts law that, like PL 9u-lii2, requires 
schqfOi»-*tJ^repare an ihdividualiised plan for each student, 'including 
mandatory conferences,' meetings with parents, written justifications, and 
so forth in every case. Special education teachers and administrators 
seemed, to take the purposes of the law very seriously, said V/eatherly 
and Lipsky, -despite weak monitoring efforts by the state. But they 
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pegarded the legally prescribed steps to be a substantively meaningless 

"bureaucratic hurdle to be gotten over as quickly as possible" iji a 

34 

'majority of cases. ' The administrators differentiated these "routine 
cases" from those that they in fact regarded as problematic, in which 
"there was some disagreement among school personnel regarding the assessment 
or educational plan, considerable expense. [or"] troublesome parents...."' 
The difficult cases were thought to be only l5-25^ of cases in two district's ,u 

V 

perhaps 50^ in a third district wher€ parents seemed to be more demanding. 

At any rate, the prescribed set of procedures in all cases seemed vastly 

overinplusive and costly to the professionals on the scene. 

One consequence of such overinclusive requirements is the demoralizing 

experience of wasted time and effort. Steams et al, in their study of 

the impact of PL 9h-lk2y found "It was an excretion, rather than a rule. 

for service givers to make significant use of the lEP documents that had 

been developed^* even though formulating them "<:onsxmed more time for staff 

35 

than any other procedure we observed." Teachers reportedly make little use 
of the ex*ensive/'complicated tests results required by Title i regulations, 
partly, perhaps because the t^sts^arje often methodologically flawed; 
teachers regard them siirroly as -formalities required to retain Title I funding."^ 
^?ore importantly, compliance with procedural requirements can displace 
activities that teachers and other service providers regard as more iirroortant ' 
or educationally valid, just as industrial safety engineers complain about 
the way' in which OSHA inspections dl^rer^hem from higher .priority safety 
goals. Thus a school psychologist /coirrolained to researchers, "I used 
to spend half of my time testing and the other half in N^classrooms working 
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with teachers and kids. Now, with PL yU-lU2- requirements, I spend close 

• ' . 37 

to 905^ of my time' doing assessments.". And the school districts, Stearns 

et al note, snend iriore effort negotiating with highly-educated parents 

^ over whether the public school should pay for specialized private services 
♦ * 

than on the* proper- classification of the disadvantaged children who 

presumably were ^ to, be the orimair' beneficiaries of -a more finely-individualed 

38 • ' 

and oarticipatory pupils-assignment process. 

J 

When a school district! s efforts are diverted toward ensuring compliance 
with regulations, or being able to prove it is in compliance, it may even 
have to forego more imaginative, but harder to docxment, instruction 
tecljniques. VJith respect to enforcement of Title I compensatory education . 
regulations, Bumes states: 

♦ 

Because many local districts have historically found it 
^easier to docuiaent that services are supplementary (to 
regular non-Title I programa) when the children are- in 
a "pulled oiit" class/ most districts. . .do pull children 
out of the regular classroom to receive Title I services, 
even though few rejsearch data suggest this is a more 
effective teaching strategy. 39 ^ 

ArthTir Vise argues that pervasive requirements of evaluation by testing 
induce some educators to focus on those educational goals (such as inculcation 
of certain reading and math skills) that can be easily measured. For teachers 
who see their role as broader—stimulating creativity^ transmitting a cultural 
heritage and modes of thought, teaching oral skills, etc. — a focus on 
meeting testable objectives seems in no small^^egree to trivialize educa- 
tion and divert them from more important .objectives. Npt surprisingly, 
resentment follows. There are reports that teachers cynic allj' attemnt to 

/' 

manipulate test scores (depressing them in the fall, ^ boosting them in the 
spring) to avoid bureaucratic hassles, but also, I suspect, because they 
feel no contounction about sabotaging a prescribed projcedure they believe 
is not educationally very valuable. 

er|c « 
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Another response to documentation reouirements is demoralization. 

Like the nurses referred to earlier, teacherss^are dedicated to doing good 

' ' ' •) • 1 

deeds rather than justifying them in writing. "I was hired as a teacher, \ 

^ ~ 41 

not a record keeper," one special education teacher complained to researchers, 

and at least some special "^education teachers have abandoned the field or 

requested different assignments because they hate having to spend so much 

time on defoisive paperwork and conferences rather than teaching. ' 

Legalistic procedures* can also lead to "overcompliance", that is, 

measures bV school 'distldcts that are required neither by .the letter or 

spirit -of the.^law but that will help keep the district out of legal 

trouble with auditors, parents and advocac;; grpups. 'The prevalent but 

educationally questionable "pulling out" process, where students receiving 

Title I aid are relmoved from their regular classroom for special classes,* 

is. one examole. In a»- study of the iii?)lfementation of ?L 9l;-lli2, some school^ 

districts were found to have "given in" to questionable demands of aggressive 

parents of handicapped children for special services because the administra- 

tors wished to avoid due process hearings and appeals; those legal proceedings, 

adMnistrators noted, often draw media attention and make both the admini- 

42 ^' 

^trators and the district "look bad".. Conversely, fears -of legalistic 
enforcement can lead to def ensiveness and resist^oice. The fear of lawsuits 
and claims to expensive private services for handicapped children, one 
study indicates, has led in some districts to protective, defensive strategies 
by^admi'nistrators in their relationships with parents—reluctance, for " 
example, *to tell parents that their child needs, a service presently* 
unavailable in thg public schools, but that would be available privately 
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at the district's expense, under PL yU-lli2. Charles Benson noted that 

9 

some local educational authorities are returning federal vocational moneys 

to the state office, rat'her than comply with the- detailed planning, 

44 

reoofting, and follow-up requirements. . 

« 

School districts do not seem to~'have resorted to the increased legal 
contestation and appeals that have marked the business, response to legalistic, 
regulation. Perhaps this is because" there is in fact less unr.easonable- 
nesa and less resentment. But it also 'may stem from reluctance to do legal 
battle with a federal agency on which t>ie local district- is dependent for 
funding, along with different attitudes (among schools as 'compared with 
businessmen) about the propriety of fighting, to retain au^nomj^ from govern- 
ment bureaucrat^ .^Jid there certainly has "been enough resentment to stimulate 
a significant political counterattack, as reflected in the Reagan adifdni'stra- 
tion's proposals to eliminate regulation of schools by consolidating .categoric^ 
grant programs into uni'estricted bloc educational grants to the states. 
Thus as in the case of business regulation, the bitterest fruit of legalistic 
regulation has been an undis criminating "deregulation" movejnent that threatens 
to undermine the positive contributions of tl^^^/^rograms . 

/ 

Possibilities and Limits oii Flexible "aif orcement 



:s o£ 
I, i*' 



With respect to business regulation, i^ was suggested that a strategy 
of flexible enforcement could bp not only more reasonable than legalistic 
enforcement but also more effective, in that it could lead to more coonera- 
tion and more imaginative approaches to the achievement of regulatory goals. 
The assumptions that underlie that suggestion would 'also seem -to be appli- 
cable to the enforcement of school' ^eg^lat:^ons. ^ 
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* One assumption, for example, is that while explicit legal jiiidates 
and some threat of enforcement is necessary, most regulated entities are 
res onsive to informal regulatory instructions, or .at least those that appear 
reasonable under the circu^tances,- without having to be hit with severe 
.and automatic saijctions for all violations. Thus V.'eatherly and Lipsky, 
as noted earlier, found Mas'sachu setts schools committed to compliance 
with the goals of special education statutes desoite the absence orTtrequent 
monitoring by state officials, partly due to belief ^n the legitimacy of 
the law and its goals, partly because of pressure from parent groups. 
^rid when such attitudes exist in the schools, strict enforcement of 
deftailed accountability regulations may do 'more harm than good. 

Perhaps ihe most important achievement of tougher business regula- 
tion has. been stimulating corporations to hire in-house professionally-trained 
technical experts (safej-y, quality control, environmental engineers, etc.) 
who share with enforcement officials the general values and goals of the 
regulatoi*y program (often having been recruited from government agencies), 

who - manage shadow inspectorates Inside corporations, and who tiecome advo- 
cates for regulatory goals in internal struggles oyer resources. -Similarly, 
^aul Hill points out that local school officials appointed as I'conpliance 
offii^ers" and told to master the detailed federA regulations on expenditure of 
special education grants remain local en^Jloyees,' " * ' 



/ 

/ 

/ 

/ 
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but their special expertise — and thus their projfessional 
standing — is based on the. • •prograjns they manage. 
These officials constitute a^pecial interest group 
within the, • .education agencies that emplojr them. 
Within some limits, the federal government 'can , ' . ^ 
rely on them, to take autonomous action in behalf 
of compliance vith the intent of fedei^al programs. 
(eirrohasis added). . 

(I underline the word "intent| to. emphasize the distinction between overall 
goals and the specific meqhanisms suggested in the regulati^n^Tf 
_ , Of course, the threat of enforcement has been crucial in creati^ng the 
in-house comoliance staff ^and in giving them admeasure of » clout". 
Moreover, the existence of some specific regulations is important in this 
regai5^, because, as Berman and McLaughlin observe, the* categorical nature 
of Title I regulations helps local special education specialists mobilize 
support for their programs vls-a-vis othter budget items (just- as quality ' 
, control engineers cite FDA regulations when dunning management 'for hinds, 
for TJTojects the engineers think important). For this reason, replacing 
categorical grant regulations id.th unrestricted bloc grants might severely 
^ undermine the position of special education specialists at the local level, 
althbueh this is far from certain.. Flexible Regulation on the' other hand. * 
would sugnrest retention of the legal power provided by categorical regula- 
tions, but would use it selectively or sparingly. The. idea of flexible • 
/ regulation calls upon enforcement officials to regard local special 
education spec^ists as allies and expert informants, to omit punishment 
* of (or., adverse publl^city for) formal violations that local officials can 
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— show are not serious, and to direct governmental pressure toward problems 

the local specialists regard as important. ' ' - - 

» 

4s in the enforcement of business regulations, flexible enforcement 
would require enforcement officials (and perhaps judges, as well) to be 
alert to the reasons for a school distript's failure to comply with regula- 
tions. If some Title I violations represent wholly unjustifiable attempts 
to divert federal funds for'general educational purposes, other^ violations, , 
a study by Berman and McLaughlin points out. represent not attempts to evade 



the general purposes of the^ lagr but attempts to achieve them in waj^s that 

local educators believe to be fair and appropriate — even if not in accordance 

with the regulation drafted in V/ashingtoh. Berman and McLaughlin' conclude: 

Our research indicates that effective educatioQal 
change requires adaptation of "guidelines. .to local 
conditions. Oddly enough, such adaptations are some- * 
times thought of as deviations. VJe would hope that ' ' ' 
federal policy would endourage these largely healthy-v 
deviations. / 

Jforepver, as ^the business regulation exoerience indicates, when officials 

* * 

criticize 'or penalize any and all departures from the regulations, without 

V - . 

ack-nowledging that the good faith judgments of professionals in the 
particular setting might be more important than the steps required' by 



* Noncoiimliance with Title I regulations, for example, is undoubtedly of 
varying degrees of seriousness. It^is wholly indefensible to sDefid conpen- 
satory funds on audiovisual aids for the auditorium, on salaries for football 
coaches,, or on band uniforms. It is less reprehensible, however, when funds 
are spent o^ new educational programs that are not*perfectly targeted toward 
onli' the most disadvantaged students as required by the dictates of federal 
"concentratioil" regulations. And it is still less serious when funds are 
spent on plausible con^ensatory education classes but without meeting 
regulations stipulating clear articulation of objectives and freouent and 
"scientific" evaluation of results. 
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the rule-book, ^he:* incur resentment and run a serious risk of destroying: 

the cooperative iimulse so necessary to the achievement of statutory goals. 
^ Many corporate reculatory violations, as"" noted earlier, are due not 

to calculated evasion but to some sort, of "organizational" failure — weak- • 

nesses in supervision, gradual deterioration of safety and maintenance 

.routines, failures to follow up on or detect sources of- harm— all contrary 

to the official corporate policy. This suggested regulatory strategies 

aimed p rimarily at building regulated firms' capacity to con^Dly. 



SiMlarly, Herman and McLaughlin imply that the main reason most local 

districts fail to meet Title I objectives is not calculated evasion but 

a sort of organizational incompetence. This might include ind^isiori 

about vxhat will woic , getting overwhelmed by regulatory deadlines and - 

. adirdni strati ve difficulties, and letting Title I planning demands slide ^ 

in the face of^^hie many other problems, d^ands, and crises faced by urban 

schools ♦ From standpoint, as Richard ELmore argue/s^ enforcement 

officials would be better advised to conceive* of their jobs in terms of 

consultation or "helping" — providing information, organizational analysis 

and instructional advice rather than enforcing- rules. Herman and McLaughlin 

say, "School districts generally do want outside help but do not want this 

assistance to be highly prescriptive and inflexible." V:)iat they need is 

assistance in changing organizational arrangements and attitudes that 

would expand local definitions of educational responsibility in acco^ance 

49 

with regulator:; ourpo^es. The USOE does now send "management t/feams" to 
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the states not only to addi^ess compliance issues but also to concern 
themselves with the' manage m ent, capacity*' of the, state agenbsi^es "to 
promote more effective programs. But assistance from both federal azid 
state officials "seems to be addressed primarily to showing (local district] 

officials how to run compliant programs," not "to helping. • /(them) provide 

50 ' ' ' ' ' . 

more effective programs.'* ^ * 

The bapacity-building strategy was illustrated by Judge Veinstein's* 

51 o 

decision in Lora v. Bi". of Education of New York . The j^dge found the City 
had violated the Civil ^ghts Act and federal education regulations by 

r 

referring disproportionate numbers of minority children to special schools 

for emotionally disturbed and disruptive students. But he recognized 

ft 

that the "racial imbalance" .problem was^a difficult one, largelv because 

;^ ' V ' 

white parents tended to send their children to private schools when the 

* 

district Sought to refer them special schools. And he recognized 
that the City had not been violating the law deliberately or acting in bad 
faith, -kaving set Axp pertain due Process mechanisms. The judge thus*- 
rejected the plaintiffs' demands for more explicit rules to govern 
classification and' referral of students, saying "Courts are not in a oosi- 
tion to lead the most advanced of the educators. . .in enforcing nonexistent 
standards." Aid the^ remedies Judge '//einstein called for were essentially 
educational , e.g., he ordered school administrators to inform all teachers 
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in the system of the court's concern about possible bias in decisioA-maiciog, 
to give relevant referral comndttees special training to avoiding racial 
or cultural bias in evaluation, to provideLclearer (and fewer) notice forms 
for oarents -and, provide an advocate for children considered for referral, 
and to increase minority representation on decision-mailing staffs. One 
could imagine regulatory eiiforceiiient officials, too, using their legal 
power with resoect to vi^ations not to impose penalties, or, cite^audit 
eicceptions but^ strike "plea bargains/) whereby the district ^agrees to 
undertake "capacity-building" reforms opposed to mbre faithful ai^id 
detailed adherence to the testing and '^documentation regulations). 

In business regulation, as discussed earlier, movement toward flexible 
enforcement, Jjowever desirable, is politically and bureaucratically dif^i- 
cult. The inevitable recurrence of catastrophip accidet^s and discovery qf 
^new environmental contaminants lead to a recurrent escalation of legal rules, 
' and the threat of such occurrences, combined with the technical difficulty 
of assessing makes it hard for enf^^ent officials to be sure it 

is safe for a firm to substitute its own control method for the one 
STDecified in the rules. Informal negotiation with business over legal 
obligations, moreover,- alwayp carries the risk of criticism for "selling- 
out," being captured or corrupted* Legalistic enforceiApnt is safer. 

Do those same factors militate against flexible enforcement in the 
educational area? In some ways, the conditions for flexible enforclsment 

are more houeful. The business regulation agencies that have moved toward 
" • » • ** 

flexible regulation tend to, gbecieLize in, a particular industry or a limited' 

- , ■ <L 

set of technologies, such as truck safety regulators and some (not all) 



, ^ • . 6-3 
^necialized FDA. units. OSHA inspectors who go from industry to industry 

i " 

are leas£ capable. of making subtle -distinctions, analyzing i^eaioiesses. 
seeing through weak excnsesy or off ering' constructive suggestions. On that 
continuum, education law enforcement officials, are relatively specialized, 
Mth proper training and indoctrination in a less ^legalistic conception of 
enforcement, they r^erhaps could learn to be more selective in enforcements 
and more heloful to local ^ schools. 

On. the other hand, school regulators deal with an uncertain technology. 
Since np^ne loiows for sure whair^woul^ be a goo^ con^Densatory or. bilingual 
education. strategy, and views* on the subject differ (sometimes violently) 
it may be hard for the Office of Civil Rights official to decide whether a^ 
deviation from a program-related reg^ilation is serious or not, or whether- 
-a failure to document adequately ^ referral, .of a handicapped child covers 
up a failure to think about. the case honestly and carefully., Here, too an 
insistence on following the rules a far simpler choice for the bureaucrat. 

Similarly, it is hard for enforcement official^ to make ,the value ^ 
judgments implicit in many decisiohs concerning nonliteral compliance.' 
Man:.' controversies arising.under ?L yli-lli2, noted earlier, while "legally" 
about the "appropriate e^cation" due a handics^ed student, are also aifl^t 
whether^ the school must pay for privately provided special education services, 
and hence are about- re4istributing scai^ce educational resources to a special 
few. V A- school's refusal to make the referral at bottom may be based on an 
implicit cost-benefit argument--the added, benefits for the special student 
, (especially because it sets a precedent) acre not worth the costs this and ^ 
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-similar decisions will impose on other students by "diverting resources 
from "reeular" education. Lacking cpncentual tpols or hard data to "test" 
such a cost-benefit analysis, and lacking ^any statutory guidance concerning 
the maxinum a coiranunity* s education system should be concelled to sacrifice 
in order to assist the most unfortunate, it is obviously very hard for an 
enforcement official or a judge to evaluate the school* s argument. ^ 
Moreover, the characterization of the choice in terms of violating or 
respecting the legal rigljts of the l;andicapped child irtakes an,V considera- 
t'ion of the issue in cost-benefit or conroromise terms legally' unorthodox 
and, in the views of some advocacy groups, highly illegitimate. A.nd such 
•advocacy groups, it must be 'remembered, are empowered to take the school 
district to court, appeal the decision of a trial judge who seems to be 

> "wateringdown" the unqualified rights established by statute, or as Jeren^y 
' Rabkin as described, 'brihg effective lawsuits against an enforcement agency 

that articulates a policy of treating some complaints or alleged violations 

/. ' ' ^ ' 52 . . • 

as les^ worthy of :prorapt investigation than-others." Uniform and literal 

application ■ of the regulations 'thus is a legally and politically safer 

''Cpurse'for enforcement officials and judges* 

Similarly, there is alwa^.^s the danger that "flexilDle" enforcement ^ 

officials will err, that an independent investigation will reveal serious 

misallocation of funds or a highly-oublicized violation of some childrens* 

rights, thus embarrassing' the enforcement agency ^s leadership. These "scandals" 

can occur even in a strict regime, of course, but a record of stringent 

insistence on accountability requirements at least provides the ^ency 

with some defenses: it can olace the blame on insufficient appropriations 

for enforcement. 



At bottom^ the major impediment to flexible regulation is a particular 
style of legal and administrative thought that rules and rights as ^ 

^f ixed. to modify them on grounds of the costs of vindicating them is 
regarded as essentially illegitimate.- Yet the weight to be given economic 
considerations (that is, the distribution or allocation of resoilrces) is . 
the central Fblicy issue in both business and school regulation. Is the 
pro'ner goal of air ooHution control, or worker or product safety, the 
cleanest or safest environment technologically possible, or is it the 
safest environment or product possible without engendering adverse effects 

' in terms of other values (losses in product utility/ liigher orices, lowet* 
productivity and employment y etc.)? Is the "appropriate education" for 
handicaoDed kids required by PL 9U-ll;2 the best imaginable education (or 
something approaching it) or the best education possible without detracting 
verj^ much (however much that is) from education for the others? But pnce 
statutes or regulations guarantee meeting "the needs of the child" or legal 
rights to an appropriate education (or the right of the worker to $i safet 
woricplace or -of a citizen to clean air), the capacity to conpromise, to 
deal ^d.th the issue in terms of "trade-offs, V is inhibited. Trade-offs 
are subject to legal appeals and political attack — unless judges and bureau 
crats begin to think of rights as nonabsolute, as im[nlicitly qualified by 
context and the iJossible adverse conseqtiences to others of taking, them , ^ 
literally. 



^Judges 4o so in some other contexts, ''such as in "balancing"'^ approaches 
to the interpretation of First Amendment freedom of speech, wherebjr, 
under the "clear and present danger test and its variants, the righi 
to free speech is qualified in^ circumstances in which it plearly .and 
inevitably impinges on other governmental and social values, such' as ^ 
^•law and order". ' • , , / 
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In the business regulation sphere, regulatdrs have been provided with 
le^oX authority to t^hin. in trade-off terms at the rule-making level by- 
recent statutes and 'residential orders that require agencies to analyze' 
the relative costs .ahd benefits of alternative proposed regulations, 
^resident Carter's Regulatoi^" .Aiialysis Review Grouo and a similar panel 
established by President Reagan were authorized to reviev; rules proposed 
b;- Executive Branch regulatory agencies and to issue oublic criticism of 
those that'^^e governmental economists did not thin> cost-efficient* 
It mi^-^ht be useful to subject proposed educational regulations to similar • 
orior analyses, or to review existing accountability regulations with an 
eye to reducing the most extensive reporting and testing requirements, 

' especially "^fith respect to those districts that do not have a demonstrated 
rQcoi^ of bad faith in the implementation of statutor;}^ goals^ The ^alogue 
at the enforcement level, to prevent "individual case, unreasonableness" 
stemming from legalistic application of generall y reasonable but inevitably 

' overinclusi^'e regulations, would be a Jegal mandate requiring and authorizing 
enforcement officials and judges to consider e:<;Geptions, modifications 
and ''variances, without an unreasonably heavj'' burden of paper justification* 

Constructing criteria for such non-uniform treatmentlmd developing 
a leg ally -defensible rationale for a flexible mode of implementing regu- 
lations'-^and broadly-stated student rights are important goals for the 
retaliation of schools and of businesses alilce. The alternative, a^ suggested 
e-^rlier, ma:"- be continuing ^political baicl^lash and wholesale "derregulation" 
that throws out the baby of progress along idth the 'bathwater of regulatory; 
unreasonableness. 
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